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MONTHLY LAW REPORTER. 
APRIL, 1861. 


CHARGE OF JUDGE SPRAGUE TO THE GRAND-JURY IN 
THE DISTRICT COURT OF THE UNITED STATES AT 
BOSTON IN MARCH, 1861 


Gentlemen of the Grand-. te $ o 

It is the duty of the court to give you some instructions 
upon the criminal j jurisprudence of the United States. 

The times invite special attention to that branch which 
relates to resistance to the laws, and endeavors to subvert 
the national authority. 

The government of the United States is often spoken of 
as if it was a mere confederacy. This is a fundamental and 
dangerous error. We had a confederacy during the revo- 
lution, but when the external pressure of a foreign war was 
removed, its inherent weakness was such as to render it 
indispensable that a government should be substituted in 
its stead. This was achieved by the constitution of the 
United States. It emphatically established a government 
with the highest attributes of sovereignty, embracing a 
legislature to enact laws, a judiciary to expound them, and 
an executive to enforce them. These laws operate directly 
upon individuals. The several States also have a power of 
legislation within their respective limits. 

Thus in our complex system we have two governments, 
each with a power of legislation over the same territory, 
and acting upon the same persons. ‘The danger of a con- 
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flict of laws from these two sources was palpable, and our 
fathers wisely and carefully provided against it. They 
marked out the sphere of the general government with all 
practicable clearness and precision, and within that sphere 
made its power supreme. This supremacy was not left 
to inference, but is provided for in the most explicit 
terms. 

Art. VI. says: “This constitution, and the laws of the 
United States which shall be made in pursuance thereof, and 
all treaties made, or which shall be made, under the au- 
thority of the United States, shall be the supreme law of 
the land; and the judges, in every State, shall be bound 
thereby, anything in the constitution or laws of any State 
to the contrary notwithstanding.” 

Thus the constitution and laws of the United States ex- 
tend and are paramount over all the territory of every 
State, and cannot be annulled, nor the force of either of 
them be in any degree impaired, by any law of a State, 
no matter in what form or with what solemnity such law 
may have been enacted, or by what name it may be desig- 
nated: whether it be a constitution, an ordinance, a statute, 
or aresolve. So far as it conflicts with the constitution, 
or any valid law of the United States, it is utterly nugatory, 
and can afford no legal protection whatever to those who ° 
act under it. The criminal code of the United States is 
therefore in full force over all persons and places within 
the limits of the thirty-four States, notwithstanding any 
attempt to invalidate them by any organization, whether in 
the form of State legislature, conventions, or other volun- 
tary association. 

The highest crime known to our law is treason. This 
offence is defined by the constitution itself in the following 
words : — 

“ Treason against the United States shall consist only in 
levying war against them, or in adhering to their enemies, 
giving them aid and comfort.” 

These terms, “levying war,’ “adhering to enemies,” 
“giving them aid and comfort,” were not new. They had 
been well known in English ‘jurisprudence at least as far 
back as the reign of Edward ILL. They had been fre- 
quently the subject of judicial exposition, and their meaning 
was to a great extent well settled. : 

The question, What amounts to levying war, arose soon 
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after the adoption of our constitution in the several trials 
of Mitchell, Vigol, and Fries, for being engaged in the Penn- 
sylvania insurrection against the law imposing a duty upon 
distilled spirits, under the administration of Washington, 
and subsequently in the trial of Aaron Burr in the year 
1807, and in the case of U. S. v. Hoxie in the year 1808. 
These were trials in the Cireuit Court. 

The only case which has come before the Supreme Court 
was that of ex parte Bollman, 4 Cranch, 125. It is settled 
that if a body of men be actually assembled for the pur- 
pose of effecting a treasonable purpose by foree, that. is 
levying war. but it must be an assemblage in force, a mili- 
tary assemblage in a condition to make war.! A mere con- 
spiracy to overthrow the government, however atrocious 
such conspiracy may be, does not of itself amount to the 
crime of treason. Thus, if a convention, legislature, junto, 
or other assemblage, entertain the purpose of subverting 
the government, and to that end pass acts, resolves, ordi- 
nances, or decrees, even with the view of raising a military 
force to carry their purpose into effect, this alone does not 
constitute a levying of war. 

What is a treasonable purpose ? 

If the object be to prevent by force the execution of any 
public law of the United States, generally and in all cases 
that is a treasonable purpose, for it is entirely to overthrow 
the government as to one of its laws. Andif there be such 
an assemblage as I have already described for the purpose 
of carrying such an intention into effect by force, it will 
constitute levying war. 

But the sudden outbreak of a mob, or the assembling of 
men in order by force to defeat the execution of the law, 
in a particular instance, and then to disperse, without the 
intention to continue together, or to reassemble for the pur- 
pose of defeating the law generally, in all cases, is not levy- 
ing war. 

If the purpose be entirely to overthrow the govern- 
ment at any one place, by force, that is a treasonable 
purpose. 

This was the well-known law before the adoption of our 
constitution, and has been affirmed by the Supreme Court 
of the United States in er parte Bollman. The place to 
which that case had reference was New Orleans. 


1 Burr's trial, vol. 2, page 422. 
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And if a body of men be actually assembled in force in 
a condition to make war in order to overturn the gov- 
ernment at any one place by force, that is levying war. 
Nor is it necessary that the assemblage should be with 
military arms and array,—numbers may supply the requi- 
site force. 

If any such assemblage for the purpose of subverting the 
government at any one place, take forcible possession of 
any fort, arsenal, or other property of the United States, it 
is a still more flagrant act of levying war. 

If such acts have been committed anywhere within the 
United States, it may become a material inquiry how far 
persons, who are not present with the body of men so 
assembled may, although distant, be involved in the guilt 
and subject to the penalties of treason. If war be actually 
levied, “all those who perform any part, however minute, 
or however remote from the scene of action, and who are 
actually leagued in the general conspiracy, are to be con- 
sidered as traitors.” 

Thus far the law has been decided by the highest au- 
thority. Ido not think it necessary on this occasion to go 
farther, and inquire to what extent the English doctrines 
are to be followed under our definition of treason. 

Thus, if a person in league with those who are levying 
war, send them arms, provisions, money, or intelligence, for 
the purpose of aiding them, he may be a traitor, however 
distant from the place of their assemblage. 

Therefore, if the actual assemblage be at Charleston or 
at New Orleans, any person owing allegiance to the United 
States, however distant he may be, may become a traitor by 
being in conspiracy with them and rendering them assist- 
ance. It is possible, therefore, that such acts may be within 
the jurisdiction of this court so far to be proper subjects 
for your investigation. 

The constitution has not only defined the crime of trea- 
son, but prescribed a rule of evidence : — 

“ No person shall be convicted of treason unless on the 
testimony of two witnesses to the same overt act, or on 
confession in open court.”’ 

The reasons of these extraordinary safeguards is to be 
found in the nature of the offence and in the pages of 
history. An attempt to overthrow the government excites 
the deepest indignation in great numbers, especially in 
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those who are imbued with a warm and devoted patriotism, 
the cherished sentiment of a lifetime, strengthened by a 
matured conviction of the vastness of the interests which 
are wrapped up in the inviolability of the sovereign power, 
that power which is the guardian of their safety, the daily 
dispenser of blessings, and the object of their prayers. A 
traitorous assault upon it arouses the strongest passions, 
and, in the keenness of their resentment and the eager pur- 
suit of the guilty, they are apt to break down the barriers 
which are essential to the protection of innocence. Our 
fathers therefore endeavored to render some of these safe- 
guards impregnable by imbedding them in the fundamental 
law. 

By the constitution, treason or other crime committed 
within the limits of the United States can be tried only 
within the State and judicial district within which it was 
committed; and the accused has aright to a trial by jury in 
such State and district. 

If therefore treason has been committed at Charleston 
or at New Orleans, it can be tried only by a jury in South 
Carolina or Louisiana. 

And if the condition of either of those States be such 
that the judicial tribunals of the United States cannot or 
will not perform their functions, crimes there committed, 
however atrocious, cannot be punished by the regular ad- 
ministration of justice. 

The laws themselves are equally valid and equally para- 
mount, notwithstanding the recreancy of the agents by 
whom they should be enforced. 

Congress may provide a more efficient judicial system 
than that which now exists. 

They have heretofore adopted some of the State laws 
and modes of procedure, and especially those which pre- 
scribe the qualifications of jurors, and the mode in which 
they shall be elected or summoned. This is wise as con- 
ducive to harmony and convenience so long as justice can 
thus be duly administered. 

But the United States are under no necessity of conform- 
ing to State law or of using any part of its machinery. 

It is competent for the national legislature to prescribe 
the qualifications of jurors and the manner in which they 
shall be selected or summoned. ‘They may even authorize 
the marshal himself to select suitable persons. Indeed, 
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congress may make their judicial system complete for the 
independent exercise of all its functions. 

As we have seen, treason may be committed at places 
remote from the seat of the rebellion by co-operating with 
the rebels and sending them arms, intelligence, or in- 
tentionally rendering other assistance, and the trial of such 
offence will be had in the State and district where com- 
mitted. 

As to offences committed without the limits of the 
United States, it is left to the national legislature to deter- 
mine in what place they shall be tried, and this power they 


have exercised by Stat. of 1790, chap. 9, § 8, and Stat. of 


1825, chap. 65, § 14, which provide that the trial of all 
offences which shall be committed upon the high seas or 
elsewhere out of the limits of any State or district shall be 
in the district where the offender is apprehended, or into 
which he may be first brought. 

Congress may alter these statutes and provide other 
places for the trial of such otfenees, whenever the public 
safety or welfare may in their judgment render it proper; 
but as the law now stands when a crime has been commit- 
ted on the high seas or in any place not within any State or 
district, if the offender has been legally arrested without 
the limits of the United States, and brought in custody into 
any judicial district, he is to be tried in such district. 

jut if he has not been so brought into the United 
States he must be tried in the district in which he is 
apprehended. 

Any person owing allegiance to the United States may 
subject himself to the penalties of treason.} 

Allegiance is of two kinds: that due from citizens, and 
that due from aliens resident within the United States. 
Every sojourner who enjoys our protection is bound to 
good faith toward our government, and although an alien, 
he may be guilty of treason by co-operation either with 
rebels or foreign enemies. 

The allegiance of aliens is local, and terminates when 
they leave our country. That of citizens is not so limited, 
— although the European doctrine of indissoluble and per- 
petual allegiance has not been accepted in this country. 

There are minor offences created by acts of congress. 


1 Stat. 1790, chap. 9, §1. 
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Misprision of treason is defined by stat. 1790, chap. 9, § 
2, which declares that if any person having knowledge 
of the commission of any treason, “ shall conceal, and not 
as soon as may be disclose and make known the same to 
the President of the United States, or some one of the 
judges thereof, or to the president or governor of a partic- 
ular State, or some one of the judges or justices thereof, 
such person, on conviction, shall be subject to fine and im- 
prisonment. 

By stat. of 30th April, 1790, chapter 9, it is made a 
criminal offence knowingly and wilfully to obstruct, resist, 
or oppose any oflicer of the United States in serving or at- 
tempting to serve or execute any order of any court of the 
United States, or any —_ or judie ial writ or process what- 
soever, or to Paotines beat, or wound any oflicer or other 
person duly authorized ‘ serving or executing any such 
order or process. 

By stat. 1851, chap. 39, it is enacted : — 

“That, if any person shall corruptly, or by threats or 
force, endeavor to influence, intimidate, or impede any juror, 
witness, or officer, in any court of the United States, in the 
discharge of his duty, or shall corruptly, or by threats or 
force, obstruct or impede the due administration of justice 
therein, every person so offending shall be liable to prose- 
cution therefor by indictment.” 

Such are the criminal offences which have been created 
by the constitution and acts of congress for the preserva- 
tion of the government and the effectual execution of its 
laws. 

[t has been at a former period, and is now, a momentous 
question, whether under our complex system there is any 
power extrinsic to that of the national government by which 
its laws can be rightfully resisted, or their obligation im- 
paired. There is no such power. 

As I have already said to you, the authority of the United 
States within their sphere is supreme. ‘This is a vital prin- 
ciple. It was so regarded by the framers of the constitu- 
tion, and they have secured it in the most explicit and em- 
phatic terms. This constitution, and the laws made pur- 
suant thereto, shall be the supreme law of the land. And 
to render this effectual, they provided that the government 
which they created should be the final judge of the extent 
of its own powers, and the meaning of its own laws. And to 
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this end they established a judicial department as a great co- 
ordinate branch of the government, to expound and enforce 
the provisions of the constitution and the acts of congress. 
Nor is this all. In order that the laws of the United 
States should be practically as well as_ theoretically 
supreme, they created an executive department, clothed 
with full power to enforce the laws. And thus a govern- 
ment paramount in all its departments was established. 

This supremacy has not always been acquiesced in. The 
legislation of a great country can never meet with universal 
approbation. And it has sometimes happened that acts of 
congress have been adverse to the opinions or supposed 
interests of many persons, sometimes constituting a ma- 
jority in particular States. 

And in such cases, unwilling to submit, they have eagerly 
sought for some mode of resistance which should wear the 
semblance of legality, and to this end have invoked State 
interposition and the cover of State authority. 

Such was nullification. That doctrine did not deny the 
paramount obligation of laws constitutionally enacted, but 
it arrogated for a State the right to determine in the last 
resort whether a law was constitutional or not. It sought 
to overthrow the judicial power by denying its supremacy, 
and claimed for every State the right to judge of the extent 
of the powers of the general government and of the validity 
of its laws, and to limit, restrain, or annul them, according 
to the views of each State. 

This doctrine, once formidable, has now few adherents. 

Some of the adversaries of national legislation, while 
conceding the supremacy of the legislative and judicial de- 
partments, have sought to render their decrees nugatory by 
impairing the executive power, by which alone they can be 
carried into practical effect. And to this end, also, they 
have invoked State interference or assumed the garb of 
State authority. Some believe that the attempt thus to 
impair the action of the executive officers of the United 
States has not been wholly without success. 

It seems now to be admitted that if an United States 
marshal hold a legal precept, commanding him to arrest a 
person, or take an article of property, if such person or 
property be in the custody of a sheriff under a State pro- 
cess to enforce even a subordinate right, the marshal cannot 
execute his precept, but that the person and the property, 





fora ite, dP wi 


Spek Stet Bu edaabno ues 














Charge of Judge Sprague. 713 


although within his district, are beyond his reach so long as 
the custody of the sheriff shall continue. This I under- 
stand to be the decision of the Supreme Court of the 
United States, in the absence of any act of congress upon 
the subject. 

This conclusion has been reached by assuming that the 
governments or jurisdictions under which the marshal and 
sheriff respectively act are not only distinct, but in this 
respect have equal and co-ordinate authority, and thence 
inferring that the one who first gets actual possession 
under his precept is to retain the custody against the other, 
without regard to the character of the laws under which 
they respectively act. And it has also been held that if a 
writ of habeas corpus from a State magistrate or tribunal 
be directed to an United States marshal, he is to make re- 
turn, stating the authority by which he holds his prisoner. 
He is not to produce the body, but to state the reason why 
he declines to do so.? 

This conclusion has been adopted as a measure of peace, 
and as a plain and practical mode of preventing contest 
and violence between executive officers holding conflicting 
precepts from their respective superiors. 

The adoption of such a rule manifests moderation and 
abstinence on the part of the national authorities. And 
yet there are those who think that this is not conceding 
enough, but that a prisoner held by a marshal under a legal 
precept of the United States may be taken from his cus- 
tody by a sheriff holding a State process. Some have sup- 
posed that this could be accomplished by putting into the 
hands of the sheriff a capias writ, commanding him to take 
the prisoner therein described, and giving such writ the 
name of habeus corpus. 

Again, it has been supposed that the custody of the mar- 
shal could be divested, and all his power ended by handing 
to the sheriff a warrant to arrest the person upon some 
criminal charge. As if the name or nature of a State law 
could make it potent enough to defeat the execution of a 
valid law of the United States. 

The constitution, in the positive language already quoted, 
makes such laws supreme, without limitation or excep- 
tion. 

1 Taylor v. Caryl, 20 How. 583. 
# Ableman y. Booth, and U. S. y. Booth, 21 How. 506. 
78 
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This of itself is sufficient. 

But it does not stop even there, but in anticipation of 
attempts to set up adverse State authority it adds these 
emphatic words, “ anything in the constitution or laws of 
any State to the contrary notwithstanding.” And _ thus 
every law of a State, civil or criminal, organic or ordinary, 
is rendered subordinate to the legimate legislation of con- 
gress, and must recede before the action of the general 
government in its appropriate sphere. 

The disaffected at different times and in various sections 
of the Union have earnestly sought for some legal mode of 
resisting legitimate authority. But it has been in vain. 
There is no such anomalous middle ground between submis- 
sion and rebellion; and this last extreme has at length been 
reached. Secession is but another name for revolution; 
for it is vain to contend for a constitutional right to over- 
throw the constitution and a legal right to destroy all 
law. 

It is often said that the constitution does not contem- 
plate making war upon the State. If by this is meant only 
that a State, as a political body, is not to be compelled 
to execute the laws of the United States, it is true, because 
those laws act directly upon individuals, and are not to be 
enforced by State authority, but by national instrumen- 
talities. 

In other words, we have a government and not a mere 
confederacy. 

But if by the proposition that the constitution does not 
contemplate war upon a State is meant that the authority of 
the United States cannot be maintained or its laws en- 
forced, if a State organization interpose to annul them or 
protect its citizens in doing so, nothing can be more erro- 
neous. The constitution unquestionably contemplates this 
very contingency of adverse State interposition or legisla- 
tion, and provides against it and for the national supremacy 
in the clear and imperative language which has already been 
quoted. This supremacy may be maintained by the whole 
physical power of the nation, and whoever offends against 
the law is subject to its penalties, in whatever official robes 
or insignia he may be clothed, or whatever State parchments 
he may hold in his hand. 

Congress has the right to declare war. 

With this high prerogative they are invested in express 
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terms, and without limitation or condition. Its exercise is 
left to their uncontrolled discretion. 

The national legislature, therefore, may make war when- 
ever that dread ¢ alamity is an appropriate means of sus- 
taining the rights of the nation. 

[ have endeavored, gentlemen, to give you a judicial ex- 
position of some laws to which the attention of a jury has 
rarely been called. In explaining their validity and extent, 
I have necessarily said something of the powers of the 
government for the maintenance of its own authority. I 
have confined myself to vindicating the existence of those 
powers, and your duty to inquire into and present offences 
under them. And I wish to say with emphasis, that I have 
not intended to indicate any opinion as to the time or 
manner in which they should be exercised by other depart- 
ments, much less to stimulate any action. It is for them in 
their wisdom to decide when and how the high trust con- 
fided to them shall be executed. It is for the legislature 
and the executive upon their grave responsibility to deter- 
mine when the great and permanent interests of the nation 
require them to put forth their strength, and when to exer- 
cise the more difficult virtue of a firm forbearance. 

The jury afterwards retired to deliberate. 


THE LEGISLATION OF THE SECOND SESSION OF THE 
THIRTY-SIXTH CONGRESS. 

THERE was little general legislation at the session of 
congress that has just closed. The usual appropriation 
bills for the current expenses of the government were 
passed; somewhat less than the ordinary amount of small 
work was transacted; by three acts the government was 
authorized to borrow by loan or by treasury notes the 
amount of forty-five millions of dollars ; Kansas was at 
length admitted, having a constitution and State govern- 
ment republican in form; the three new territories of 
Colorado, Dakota, and Nevada, were established, with the 
usual territorial and judicial officers, and the ordinary 
reservations for school purposes; the new tariff bill was 
enacted, with duties partly specific and partly ad valorem ; 
the customary legislation was had to pay the expenses of 
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defence against Indian hostilities in some of the border 
States and territories; to establish here and there a land- 
office or some new Indian agency, and some post-routes in 
various States and territories, and also in the Cherokee 
and Choctaw nation; and concerning the distribution of 
public documents. The names of two or three vessels 
were changed; and among them the name of the steamboat 
“John C. Fremont” was altered to “ Horizon.” 

The new tariff act saves existing laws as to the col- 
lection of duties, ete., by the following proviso to the 
thirty-first section: “Provided, That the existing laws shall 
extend to, and be in foree for, the collection of the duties 
imposed by this act, for the prosecution and punishment of 
all offences, and for the recovery, collection, distribution, 
and remission of all fines, penalties, and forfeitures, as fully 
and effectually as if every regulation, penalty, forfeiture, 
provision, clause, matter, and thing to that effect, in the 
existing laws contained, had been inserted in and re-enacted 
by this act.” The same law contains an enactment as to 
the meaning of the words “ton,” “value and valued,” and 
as to the time at which the “market value” is to be ascer- 
tained; aud a different chapter (ch. 85) declares the value 
of the new silver florin of Austria in all computations at 
the custom-house to be forty-six cents and nineteen hun- 
dredths of a cent. 

In the law establishing certain post-routes, and in the 
general appropriation for the service of the post-office 
department, there are some provisions of general interest. 
The difficulty often experienced in preserving the date of 
the posting of a letter when inclosed in an envelope with a 
postage-stamp impressed thereon, by the loss of the en- 
velope, is sought to be avoided by authorizing the post- 
master-general “to procure and furnish letter-sheets with 
postage-stamps impressed thereon, (combining in one both 
a sheet aud envelope,) and to adopt such other improve- 
ments as may be deemed advisable from time to time, in 
connection with postage-stamps or stamped envelopes for 
letters or newspapers, subject to the provision that such 
stamps or envelopes shall be sold at the cost of procuring 
or furnishing the same as near as may be,” ete. 

“Unclaimed money from dead letters may be exclusively 
applied in future to promote the efficiency of the dead-letter 
office, by providing for a more careful examination of 
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letters,—and the return of a larger number to the writers, 
whether with or without valuable inclosures.”’ Postage at 
the usual rates is to be charged on all letters returned 
from the letter office. All drop letters must be prepaid by 
postage-stamps. 

The post-office is to be made available hereafter for the 
transmission of new classes of matter. Sections twelve 
und thirteen, of chapter fifty-seven, provide, in substance, 
that maps, engravings, lithographs or photographic prints 
on rollers or in paper covers; books, bound or unbound; 
phonographic paper, and letter envelopes in packages, not 
in any case to exceed four pounds in weight; cards, blank 
or printed, and blanks, in packages weighing at least eight 
ounces; and seeds or cuttings, in packages not exceeding 
cight ounces in weight, shall be deemed mailable matter, 
and charged with postage at the rate of one cent an ounce, 
or fraction of an ounce, to any place in the United States 
under fifteen hundred miles; and at the rate of two cents 
an ounce, or fraction of an ounce, over fifteen hundred 
miles, to be prepaid by postage-stamps. 

The matter of postal service with the Pacific, both by an 
overland mail and by steamship, was the subject of con- 
siderable legislation. 

In two enactments only can be found, even remotely, any 
connection with the disturbed political condition of the 
country. The first is chapter sixty-one, in relation to the 
postal service, by which the postmaster-general is au- 
thorized, whenever in his opinion the postal service can- 
not be safely continued or the post-office revenues col- 
lected, or the postal laws maintained on any post-route, by 
reason of any cause whatever, to discontinue the postal 
service on such route, or any part thereof, and any post- 
offices thereon, till the same can be safely restored. ‘The 
second is the following joint resolution to amend the con- 
stitution of the United States, approved March 2, 1861:— 

“ Resolved, §c. That the following article be proposed 
to the legislatures of the several States as an amendment 
to the constitution of the United States, which, when rati. 
fied by three fourths of said legislatures, shall be valid, to 
all intents and purposes, as part of the said constitution, 
viz:— 

“Ant. 13. No amendment shall be made to the consti- 
tution which will authorize or give to congress the power 
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to abolish or interfere, within any State, with the domestic 
institutions thereof, including that of persons held to labor 
or service by the laws of said State.” 

As a matter of interest to the profession, we give entire 
the two following acts :— 


Cuar. XXXVII.— An Act to extend the Right of Appeal from Decisions 
of Circuit Courts to the Supreme Court of the United States. 


Be it enacted, &c., That from all judgments and decrees 
of any circuit court rendered in any action, suit, contro- 


versy, or case, at law or in eqnity, arising under any law of 


the United States granting or confirming to authors the ex- 
clusive right to their respective writings, or to inventors 
the exclusive right to their inventions or discoveries, a writ 
of error or appeal, as the case may require, shall lie, at 
the instance of either party, to the Supreme Court of the 
United States, in the same manner and under the same cir- 
cumstances as is now provided by law in other judgments 
and decrees of such circuit courts, without regard to the 
sum or value in controversy in the action. 
Approved, February 18, 1861. 


Cuar. LAXXVIIL— An Act in Addition to “ An Act to promote the 
Progress of the Useful Arts.” 

Be it enacted, &c., That the commissioner of patents 
may establish rules for taking affidavits and depositions 
required in cases pending in the patent office, and such affi- 
davits and depositions may be taken before any justice of 
the peace, or other officer authorized by law to take depo- 
sitions to be used in the courts of the United States, or in 
the State courts of any State where such officer shall re- 
side; and in any contested case pending in the patent 
office it shall be lawful for the clerk of any court of the 
United States for any district or territory, and he is hereby 
required, upon the application of any party to such con- 
tested case, or the agent or attorney of such party, to issue 
subpeenas for any witnesses residing or being within the 
said district or territory, commanding such witnesses to 
appear and testify before any justice of the peace, or other 
officer as aforesaid, residing within the said district or ter- 
ritory, at any time and place in the subpcena to be stated ; 
and if any witness, after being duly served with such sub- 
peena, shall refuse or neglect to appear, or, after appearing, 
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shall refuse to testify, (not being privileged from giving 
testimony,) such refusal or neglect being ‘proved to the 
satisfaction of any judge of the court whose clerk shall 
have issued such subpoena, said judge may thereupon pro- 
ceed to enforce obedience to the process, or to punish the 
disobedience in like manner as any court of the United 
States may do in case of disobedience to process of sub- 
pena ad testificandum issued by such court; and witnesses 
in such cases shall be allowed the same compensation as is 
allowed to witnesses attending the courts of the United 
States : Provided, That no witness shall be required to 
attend at any place more than forty miles from the place 
where the subpoena shall be served upon him to give a 
deposition under this law: Provided, also, That no witness 
shall be deemed guilty of contempt for refusing to disclose 
any secret invention made or owned by him: And provided, 
further, That no witness shall be deemed guilty of contempt 
for disobeying any subpcena directed to him by virtue of 
this act, unless his fees for going to, returning from, and 
one day’s attendance at the place of examination shall be 
paid or tendered to him at the time of the service of the 
subpoena. 

Sec. 2. That for the purpose of securing greater uni- 
formity of action in the grant and refusal of letters patent, 
there shall be appointed by the President, by and with the 
advice and consent of the Senate, three examiners-in-chief, 
at an annual salary of three thousand dollars each, to be 
persons of competent legal knowledge, and scientific 
ability, whose duty it shall be, on the written petition of 
the applicant for that purpose being filed, to revise and 
determine upon the validity of decisions made by examiners 
when adverse to the grant of letters patent; and also to 
revise and determine in like mauner upon the validity of 
the decisions of examiners in interference cases, and when 
required by the commissioner in applications for the 
extension of patents, and to perform such other duties 
as may be assigned to them by the commissioner; that 
from their decisions appeals may be taken to the commis- 
sioner of patents in person, upon payment of the fee here- 
inafter prescribed; that the said examiners-in-chief shall 
be governed in their action by the rules to be prescribed 
by the commissioner of patents. 

Sec. 3. That no appeal shall be allowed to the examiners- 
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in-chief from the decisions of the primary examiners, ex- 
cept in interference cases, until after the application shall 
have been twice, rejected; and the second examination of 
the application by the primary examiner shall not be had 
until the applicant, in view of the references given on the 
first rejection, shall have renewed the oath of invention, as 
provided for in the seventh section of the act entitled “An 
act to promote the progress of the useful arts, and to re- 
peal all acts and parts of acts heretofore made for that 
purpose,” approved July fourth, eighteen hundred and 
thirty-six. 

Sec. 4. That the salary of the commissioner of patents, 
from and after the passage of this act, shall be four thou- 
sand five hundred dollars per annum, and the salary of the 
chief clerk of the patent office shall be two thousand five 
hundred dollars per annum, and the salary of the librarian 
of the patent office shall be eighteen hundred dollars. 

Sec. 5. That the commissioner of patents is authorized 
to restore to the respective applicants, or when not re- 
moved by them, to otherwise dispose of such of the models 
belonging to rejected applications as he shall not think 
necessary to be preserved. The same authority is also 
given in relation to all models accompanying applications 
for designs. He is further authorized to dispense in future 
with models of designs, when the design can be sufficiently 
represented by a drawing. 

Sec. 6. That the tenth section of the act approved the 
third of March, eighteen hundred and thirty-seven, au- 
thorizing the appointment of agents for the transporta- 
tion of models and specimens to the patent office, is hereby 
repealed. 

sec. 7. That the commissioner is further authorized, from 
time to time, to appoint in the manner already provided for 
by law, such an additional number of principal examiners, 
first assistant examiners, and second assistant examiners as 
may be required to transact the current business of the 
office with dispatch, provided the whole number of ad- 
ditional examiners shall not exceed four of each class, and 
that the total annual expenses of the patent oflice shall not 
exceed the annual receipts. 

Sec. 8. That the commissioner may require all papers 
filed in the patent office, if not correctly, legibly, and clearly 
written, to be printed at the cost of the parties filing such 
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papers; and for gross miscondnet he may refuse to recog- 
nize any pers)n as a patent agent, either generally or in 
any particular case; but the reasons of the commissioner 
for such refusal shall be duly recorded, and subject to the 
approval of the President of the United States. 

Sec. 9. That no money paid as a fee, on any application 
for a patent after the passage of this act, shall be with- 
drawn or refunded, nor shall the fee paid on filing a caveat 
be considered as part of the sum required to be paid on 
filing a subsequent application for a patent for the same 
Invention. 

That the three months’ notice given to any caveator, in 
pursuance of the requirements of the twelfth section of the 
act of July fourth, eighteen hundred and thirty-six, shall be 
computed from the day on which such notice is deposited in 
the post-office at Washington, with the regular time for the 
transmission of the same added thereto, which time shall 
be indorsed on the notice; and that so much of the thir- 
teenth section of the act of congress approved July fourth, 
eighteen hundred and thirty-six, as authorizes the annexing 
to letters patent of the description and specification of ad- 
ditional improvements is hereby repealed, and in all cases 
where additional improvements would now be aduissible, 
independent patents must be applied for. 

Sec. 10. That all laws now in force fixing the rates of 
the patent office fees to be paid, and discriminating between 
the inhabitants of the United States and those of other 
countries, which shall not discriminate against the inhabi- 
tants of the United States, are hereby repealed, and in their 
stead the following rates are established : — 

On filing each caveat, ten dollars. 

On filing each original application for a patent, except for 
a desiga, fifteen dollars. 

On issuing each original patent, twenty dollars. 

On every appeal from the examiners-in-chief to the com- 
missioner, twenty dollars. 

On every application for the reissue of a patent, thirty 
dollars. 

On every application for the extension of a patent, fifty 
dollars; and fifty dollars in addition, on the granting of 
every extension. 

On filing each disclaimer, ten dollars. 
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For certified copies of patents and other papers, ten 
cents per hundred words. 

For recording every assignment, agreement, power of 
attorney, and other papers of three hundred words or 
under, one dollar. 

For recording every assignment, and other papers, over 
three hundred and under one thousand words, two dollars. 

For recording every assignment or other writing, if over 
one thousand words, three dollars. 

For copies of drawings, the reasonable cost of making 
the same. 

Sec. 11. That any citizen or citizens, or alien or aliens, 
having resided one year in the United States, and taken the 
oath of his or their intention to become a citizen or citi- 
zens, who by his, her, or their own industry, genius, efforts, 
and expense, may have invented or produced any new and 
original design, or a manufacture, whether of metal or 
other material or materials, and original design for a bust, 
statue, or bas relief, or composition in alto or basso relievo, 
or any new and original impression or ornament, or to be 
placed on any article of manufacture, the same being formed 
in marble or other material, or any new and useful pattern, 
or print, or picture, to be either worked into, or worked 
on, or printed, or painted, or cast, or otherwise fixed on, any 
article of manufacture, or any new and original shape or 
configuration of any article of manufacture, not known or 
used by others before his, her, or their invention, or pro- 
duction thereof, and prior to the time of his, her, or their 
application for a patent therefor, and who shall desire to 
obtain an exclusive property or right therein to make, use, 
and sell, and vend the same, or copies of the same to 
others by them to be made, used, and sold, may make ap- 
plication, in writing, to the commissioner of patents, ex- 
pressing such desire; and the commissioner, on due pro- 
ceedings had, may grant a patent therefor as in the case 
now of application for a patent, for the term of three and 
one half years, or for the term of seven years, or for the 
term of fourteen years, as the said applicant may elect in 
his application: Provided, That the fee to be paid in such 
application shall be, for the term of three years and six 
months ten dollars, for seven years fifteen dollars, and for 
fourteen years thirty dollars: And provided, That the 
patentees of designs, under this act, shall be entitled to 
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the extension of their respective patents for the term of 
seven years from the day on which said patents shall ex- 
pire, upon the same terms and restrictions as are now pro- 
vided for the extension of letters patent. 

Sec. 12. That all applications for patents shall be com- 
pleted and prepared for examination within two years after 
the filing of the petition, and in default thereof they shall 
be regarded as abandoned by the parties thereto; unless it 
be shown to the satisfaction of the commissioner of patents 
that such delay was unavoidable; and all applications now 
pending shall be treated as if filed after the passage of this 
act, and all applications for the extension of patents, shall 
be filed at least ninety days before the expiration thereof; 
and notice of the day set for the hearing of the case shall 
be published, as now required by law, for at least sixty 
days. 

Sec. 15. That in all cases where an article is made 
or vended by any person under the protection of letters 
patent, it shall be the duty of such person to give suflicient 
notice to the public that said article is so patented, either 
by fixing thereon the word patented, together with the day 
and year the patent was granted; or when, from the 
character of the article patented, that may be impractica- 
ble, by enveloping one or more of the said articles, and 
affixing a label to the package or otherwise attaching there- 
to a label on which the notice, with the date, is printed; on 
failure of which, in any suit for the infringement of letters 
patent by the party failing so to mark the article, the right 
to which is infringed upon, no damage shall be recovered 
by the plaintiff, except on proof that the defendant was 
duly notified of the infringement, and continued after such 
notice to make or vend the article patented. And the sixth 
section of the act entitled “An act in addition to an act to 
promote the progress of the useful arts,” and so forth, ap- 
proved the twenty-ninth day of August, eighteen hundred 
and forty-two, be, and the same is hereby, repealed. 

Sec. 14. That the commissioner of patents be, and he is 
hereby, authorized to print, or in his discretion to cause to 
be printed, ten copies of the description and claims of all 
patents which may hereafter be granted, and ten copies of 
the drawings of the same, when drawings shall accompany 
the patents: Provided, the cost of printing the text of said 
descriptions and claims shall not exceed, exclusive of sta- 
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tionery, the sum of two cents per hundred words for each 
of said copies,and the cost of the drawing shall not exceed 
fifty cents per copy; one copy of the above number shall 
be printed on parchment to be affixed to the letters patent ; 
the work shall be under the direction and subject to the 
approval of the commissioner of patents, and the expense 
of the said copies shall be paid for out of the patent fund. 

Sec. 15. That printed copies of the letters patent of the 
United States, with the seal of the patent office affixed 
thereto, and certified and signed by the commissioner of 
patents, shall be legal evidence of the contents of said 
letters patent in all cases. 

Sec. 16. That all patents hereafter granted shall remain 
in force for the term of seventeen years from the date of 
issue; and all extension of such patents is hereby pro- 
hibited. 

Sec. 17. That all acts and parts of acts heretofore passed, 
which are inconsistent with the provisions of this act, be 
and the same are hereby repealed. 

Approved, March 2, 1861. 


RECENT AMERICAN DECISIONS. 


District Court of the United States. District of Massa- 
chusetts. 


In Admiralty. 


THE CarGO OF THE Saip ANNA KimpaLL; Epmunp KIMBALL, 
LIBELLANT, DUNCAN, ET AL., CLAIMANTS. 

Maritime liens do not depend upon possession. 

But if the owner of a vessel part with the possession of goods by deliver- 
ing them to the consignee, he thereby loses his lien for freight. 

An agreement between the shipper of goods and the carrier, by whieh a 
credit is given for the freight beyond the time of delivery, is a waiver 
of the lien for freight. 


This was a libel to enforce an alleged lien on the cargo of 
the ship Anna Kimball, for non-payment of the balance due 
upon the charter of the ship, amounting to about $10,000. 
The terms of the charter and the other facts appear iu the 
statement of the pleadings and in the opinion of the court. 
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The defence was placed upon two grounds: First, that 


the terms of the charter making the balance of the charter 
money due at the end of the voyage, payable one half iu five 
days, and one half in ten days after the discharge of the 


homeward cargo, were inconsistent with the retention of 


the cargo as security for the payment of such balance. Sec- 
ond, that the libellant had, during the voyage, received from 
the charterers their two notes on six months for $10,000, 
and that the credit thus given was inconsistent with the 
retention of the cargo necessary for the preservation of the 
lien, and that it therefore amounted to a waver of any lien. 
To this ground of defence the libellant replied that shortly 
after taking the charterers’ notes they became insolvent, 
and that he then offered to return them the notes, which 
they refused to receive, and that he had always been and 
was now willing to give up the notes. 

SPRAGUE, J. Maritime liens do not depend upon posses- 
sion. This rule is almost universal, but there is one excep- 
tion. If the owner of a vessel part with the possession of 
goods by delivering them to the consignee, he thereby 
loses his lien for freight. Such is the law at least in this cir- 
cuit, it having been so declared by the Circuit Court, and fol- 
lowed by this court. And it has been held that if an agree- 
ment be made between the shipper of goods and the carrier, 
by which a credit is given for the freight beyond the time 
when they are to be delivered to the shipper, the lien for 
freight is thereby waived, for in such case the carrier, being 
bound to deliver the goods before the freight is payable, 
must in the performance of that contract divest himself of 
the possession, and transfer it to the consignee without pay- 
ment of the freight, and the lien must be thus terminated. 

In the present case the libeilant, on the 3lst of August, 
1857, took two notes for $10,000, payable in six months, for 
freight. 

This necessarily gave a credit until the expiration of 
those notes. It was a new contract entered into by the 
parties for adequate consideration; both expected that the 
ship would arrive several months before the maturity of the 
notes, that is, before the freight would be payable, and both 
must have contemplated that the cargo should be delivered 
to the consignee upon arrival. 

There is no part of the agreement which indicates that 
the carrier was to hold on to the goods until the maturity 
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of the notes, and the parties must have understood that the 
cargo should be delivered in the usual time after arrival. 
It could not have been contemplated that the owner of the 


goods should be kept out of the possession and control of 


them for several months, because he had for an adequate 
consideration obtained a credit for that time for the freight. 
The credit upon such a condition would be an injury rather 
than a benefit. This ship did not arrive as early as was 
expected, but she arrived more than a month before the 
expiration of the credit. 

The cargo was in a condition to be delivered to the con- 
signee, and the delivery was duly demanded by him before 
the freight was payable, but the carrier refused to deliver 
them unless the freight was first paid. This refusal was 
wrongful. He had by a valid agreement given a credit for 
the freight, which had not then expired, and by so doing 
had agreed that he would deliver the goods and relinquish 
his lien, without payment of the freight, and he cannot, by 
violating his agreement and holding on to the goods, place 
himself in a situation to maintain a suit to enforce the lien 
which he had agreed to relinquish. 

R. H. Dana, Jr., for the libellant. 

Thaxter § Bartlett, for the claimant. 
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COMMONWEALTH v. Isaac F. SHEPARD. 


In the trial of an indictment charging the defendant with embezzlement, 
evidence of another act of embezzlement by the defendant during the 
same week in which that charged in the indictment was alleged to have 
been committed is competent,— but only for the single purpose of 
proving a guilty intent in the mind of the defendant in the commission 
of the principal act. 

The fraudulent taking, which is an essential ingredient in the crime of 
embezzlement, may always be shown by subsequent circumstances, 
especially by proof of false entries relating to the money alleged to be 
taken, in the regular books of account kept by the defendant in behalf 
of his prince ipal < or employer 

Where an indictment charged ‘the defendant with the fraudulent taking 

and secreting certain specific bills and coins, and the evidence was that 

on the day named, the defendant rightfully received the specific bills 
and coins, and duly entered the receipt thereof on the books, and five 
days afterwards made certain false entries and erasures in the books in 
relation thereto, there being no proof of any fraudulent act or conduct 
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of the defendant during the interval, and no proof that the money itself 


was not properly put with other funds, and properly used in the due 

course of business, and no evidence that there was any deficiency in 

the money account of the defendant during that time,—//el:/, that this 
evidence was not suflicient to sustain the charge in the indictment. 

When a case comes before the Supreme Judicial Court in the form of a 
report thereof by the Judge who tries the case, the court cannot pre- 
sume, if the report is silent concerning the fact, that correct and proper 
instructions were given to enable the jury to make a proper application 
of the evidence. On the contrary, the fair inference is that in such 
case nothing is omitted by him which could in any way have been ma- 
terial in its bearing on the validity of the objections taken to the ruling 
of the court. 

This was an indictment against the defendant, the 
treasurer of the People’s Five-Cent Savings Bank, in 
Boston, under Statute 1846, ch. 171, $1, which is as fol- 
lows: “If any officer of an incorporated bank, or any 
person in the employment of such bank, shall fraudulently 
convert to his own use, or fraudulently take and secrete 
with intent to convert to his own use, any bullion, money, 
note, bill, or other security for money, belonging to and in 
possession of such bank, or belonging to any person and 
deposited therein, he shall, whether intrusted with the 
custody thereof or not, be deemed thereby to have com- 
mitted the crime of larceny in said bank, and shall be pun- 
ished by imprisonment in the State prison not more than 
ten years, or by fine not execeding one thousand dollars, 
and imprisonment in the county jail not more than two 
years. 

The second section of the statute i$8 as follows: “In 
any prosecution for either of the offences mentioned and 
described in the first section of this act, it shall be suf- 
ficient to allege generally, in the indictment, the fraudu- 
lent conversion or taking, with such intent, of money to a 
certain amount, without specifying the particulars of that 
amount; and, on the trial, evidence may be given of any 
such fraudulent conversion or taking, with such intent, com- 
mitted within six months next after the time stated in the 
indictment; and it shall be sufficient to maintain the charge 
in the indictment, and shall not be deemed a variance, if it 
shall be proved that any bullion, money, note, bill, or other 
security for money belonging to, and in possession of, such 
bank or belonging to any person and deposited in such 
bank, of whatever amount, was fraudulently converted or 
taken with such intent as is set forth in said first section 
within the said period of six months.” 
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The indictment contained several counts; some charg- 
ing the defendant, under the first clause of the statute, 
with fraudulently converting to his own use, &c.; and 
the others charging him, under the second clause, with 
fraudulently taking and secreting, with intent to con- 
vert to his own use. The second count, upon which alone 
the defendant was found guilty, set forth, with the other 
proper allegations, in substance, that the defendant did 
fraudulently take and secrete, with intent to convert to his 
own use, certain bank bills then and there current as 
money, each of some bank to the said jurors unknown, of 
the amount in all of one hundred dollars, and of the value 
in all of one hundred dollars, of which said bank bills a 
more accurate description the said jurors not having cannot 
give, and certain gold coins then and there current as 
money, each of a denomination and value to the said jurors 
unknown, of the amount in all of one hundred dollars, and 
of the value in all of one hundred dollars, &c.,—the said 
bills and coin being in the possession of and belonging to 
the People’s Five-Cent Savings Bank aforesaid. 

At the trial, evidence was given tending to show the em- 
bezzlement charged in the indictment. Testimony was also 
admitted against the objections of the defendant, tending 
to show another embezzlement during the same week of 
the act under indictment. 

After the verdict under the provisions of the statute to 
that effect, the judge, who tried the case, reported the evi- 
dence with this statement. “This case, at the request of 
the defendant, is reported by the judge who presided at the 
trial, in whose opinion the question of law which arose 
upon the trial, to wit: whether the evidence would support 
a conviction of the defendant upon the second count of the 
indictment,—was so important as to require the decision of 
the Supreme Judicial Court.” 

The proof relied upon to sustain the second count of the 
indictment is sufficiently stated in the opinion of the court, 
by 

BiceLtow C. J. —1. Evidence of another act of embez- 
zlement by the defendant, during the same week, in which 
that charged in the second count of the indictment was 
alleged to have been committed, was competent only for 
the single purpose of proving a guilty intent in the mind of 
the defendant in the commission of the principal act. It is 
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a dangerous species of evidence, not only because it re- 
quires a defendant to meet and explain other acts than 
those charged against him and for which he is on trial, but 
also because it may lead the jury to violate the great prin- 
ciple that a party is not to be convicted of one crime by 
proof that he is guilty of another. For this reason, it is 
essential to the rights of the accused, that when such evi- 
dence is admitted, it should be carefully limited and 
guarded by instructions to the jury, so that its operation 
and effect may be confined to the single legitimate purpose 
for which it is competent. Roscoe’s Cr. Ey. 90, 94. Bull’s 
ease, Rus. & Ry. 132. Commonwealth vy. Eastman, 1 Cush. 
189, 216. In the present case, there is nothing in the 
report which shows that any specific instructions were 
given on this point. For aught that appears, this evidence 


was admitted as general proof of the guilt of the defendant, 


and the jury were left to draw such inferences from it as 
they might think proper. If this case came before us upon 
a bill of exceptions in which, according to our practice, the 
party aggrieved is bound to make it appear that the rulings 
and instructions of the court were erroneous, we might pre- 
sume that correct and appropriate instructions were given 
to enable the jury to make a proper application of this 
evidence. But such a presumption cannot be made against 
a defendant in a criminal case, where the judge who tried 
the cause, in the exercise of his judicial discretion, has 
deemed it proper to present the questions of law in the form 
of areport. On the contrary, the fair inference is, that in 
such case nothing is omitted by him which could in any way 
have been material in its bearing on the validity of the 
objections taken to the ruling of the court. 

2. The more important question presented by the report 
is whether the evidence was sufficient in law to support a 
conviction of the defendant upon the second count in the 
indictment. The manner in which the case is reported for 
our consideration is not favorable to aclear and correct 
apprehension of the facts to which it is our duty to apply 
the legal principles on which the decision of this part of 
the case must turn. A full and careful statement of the 
evidence in its bearing on the points in issue would have 
presented the question in a much more intelligible form; 
but a loose and disconnected detail of the facts proved, 
which cannot be understood without reference to long 
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schedules of figures and an inspection of numerous and 
complicated accounts, affords a very inadequate and imper- 
fect view of the case, and renders it difficult to determine 
with accuracy, the question of law, which it is the object of 
the report to present for our adjudication. Perhaps this 
difficulty is attributable to the nature of the evidence 
adduced at the trial. We have referred to it in order to 
account for any obscurity which may arise in stating the 
conclusion to which we have arrived on this part of the 
case. 

The defendant was convicted only on the second count in 
the indictment. By it he was charged under stat. 1846, 
chap. 171, § 1, with the offence of fraudulently taking and 
secreting, with intent to convert to his own use, certain bank 
bills of the amount of one hundred dollars, and certain gold 
coins of the same amount, a description of which was un- 
known to the grand-jury. It is obvious that this was in- 
tended as a charge of fraudulently taking and secreting cer- 
tain specific bills and coins, being a particular, designated 
amount or sum of money belonging to and in possession of 
the bank; and was not meant to be a general allegation of 
taking money of the bank with a fraudulent intent, author- 
ized by the second section of the act above cited, under 
which any taking with such intent, committed within six 
months after the time alleged in the indictment, might be 
proved. It was treated at the trial as a charge of taking 
and secreting a specific sum. The proof offered by the 
government tended to show that the sum of two hundred 
dollars was deposited in the bank by one John Woods on 
the ninth day of April, 1857, one hundred dollars of it 
being in bank bills, and one hundred in gold coin. It was 
this sam which the government sought to prove was fraudu- 
lently taken and secreted by the defendant. 

It is unnecessary in the present case to define with 
accuracy the precise distinction between a fraudulent con- 
version of money, and a fraudulent taking and secretion 
with intent to convert it, which are the two offences against 
which the penalties of st. 1846,ch. 171, $ 1, are aimed. The 
second count in the indictment, on which the defendant was 
convicted, sets out the latter offence. It was therefore 
necessary to prove a fraudulent taking of the specific 
money,as well as a secretion by the defendant, with intent 
to convert it tohis own use. The main evidence connected 
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with the principal transaction, on which the government 
relied to obtain a conviction, was an alteration in the 
entries made in the books of the bank in relation to this 
deposit of money by Woods. 

Upon this point it was proved that the sum deposited 
was received by Shepard, and was entered by him in the 
proper book, called the “ old waste,” in regular form, show- 
ing it was deposited by John Woods. This entry was prob- 
ably made on the ninth of April, the same day on which 
the money was received. It appeared on a careful scrutiny 
that this entry had been subsequently erased, the word 
“ Nobody” being written in place of the name of “ John 
Woods,” and three cyphers instead of the figures “200” 
over these erasures. It was also ascertained by the jury, 
on inspecting this book, after they had retired to deliberate 
on their verdict, that the footing of the column of figures in 
which the 200 was originally entered, had also been altered 
by an erasure from 1,234 to 1,034, so as to make the footing 
correspond with the other alterations by which two hundred 
had been taken out of the figures which make up the sum 
total. There was evidence which tended very strongly to 
show that the words and figures thus altered, were in the 
handwriting of the defendant. It was also proved that on 
the page of the ledger on which the account of John Woods 
was posted, in the defendant’s handwriting, the sum of two 
hundred dollars was there carried to his credit as a deposit 
made on the eighth day of February, 1857, instead of on 
the ninth day of April following, when it was in fact made. 
These facts, standing by themselves, in the absence of any 
explanation, and without a critical examination of the dates 
of the entries, would certainly go very far to support the 
allegation in the second count of the indictment, because 
the fraudulent taking, which is an essential ingredient in the 
crime of embezzlement, may always be shown by subse- 
quent circumstances, especially by proof of false entries re- 
lating to the money alleged to be taken in the regular books 
of account kept by the defendant in behalf of his principal 
or employer. But, on looking carefully at these entries and 
erasures, and comparing them with other contemporaneous 
entries, the correctness of which is not drawn in question, 
it will be found that the inferences to be drawn from them 
do not necessarily and directly tend to prove the specific 
offence charged on the defendant. 
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In the first place, it is clear that the defendant did not 
fraudulently take the money deposited by Woods at the 
time he received it. He was the officer of the bank whose 
proper duty it was to take money from depositors, and 
his reception of it was prima facie rightful. He duly en- 
tered it in the book of the bank as so much money depos- 
ited in the regular course of business. So far he did his 
exact duty, and the case shows no fact from which the infer- 
ence of any fraudulent intent concerning this money can be 
drawn, at or immediately after its receipt. In the next 
place, there is no proof of any wrongful act or fraudulent 
conduct on the part of the defendant in relation to this 
transaction until the making of the false entries and 
erasures in the books which have been already described. 
It therefore becomes material to ascertain, if possible, when 
they were made. An inspection of other entries on the 
same page of the old waste with that which contains 
these alterations, taken in connection with the weekly 
statement of the condition of the bank made on the fif- 
teenth of April, by the defendant, clearly shows that they 
were not made until five days after the deposit of the 
money by Woods, — that is, on the fourteenth day of April. 
The course of business of the bank was to make up weekly 
accounts of its condition. To effect this, it was necessary 
that the sums deposited, as entered on the old waste, should 
be added up at the end of each business week in order to 
be carried into the general statement. Such addition was 
made of the sums deposited during the week ending on the 
fifteenth day of April, including that deposited by Woods; 
and it must have been made at the end of this week, 
because in order to obtain the sum total of 1,234 as origi- 
nally written before the erasure, it is necessary to include 
all the deposits received up to the end of the business 
week. The alterations must therefore have been made 
after all the deposits of that week had been received and 
entered, certainly as late as the fourteenth day of the 
month. It is equally clear that it was made before the 
weekly statement of the condition of the bank was pre- 


pared on the fifteenth of April, because the sum total of 


deposits entered in the “old waste” is carried into the 
statement at the reduced amount of 1,034, at which it stood 
after the erasures. 

Here then was an interval of five days, during which the 
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money received from Woods appeared duly entered on the 
bovks of the bank, and there was no act indicating any fraud- 
ulent intent on the part of the defendant. respecting it. 
Nor is there any proof whatever that the money itself was 
not put with the other funds of the bank and used in paying 
depositors, making investments, or otherwise appropriated 
in the regular course of business. This state of the 
evidence leaves great room for reasonable doubt, whether 


the erasures relied on as proof of the fraudulent taking of 
this specific sum are not equally consistent with the belief 
that they were made not to conceal the fraudulent taking of 


the money deposited by Woods, but for the purpose of con- 
cealing a previous defalcation or some prior act of embezzle- 
ment. This doubt is greatly strengthened when it is con- 
sidered that there is no evidence of any deficiency in the 
money belonging to the bank occurring during the week 


when this transaction took place, nor of any abstraction of 


funds which can be traced to this particular point of time. 
On the contrary, an examination of the receipts, disburse- 
ments, and appropriations by the defendant in behalf of the 
bank, in connection with the amount deposited by him in 
other banks in which he was accustomed to keep the 
moneys received by him, from the eighth to the twenty-first 
of April, tends to show that he did not take this specific 
sum of money out of the funds belonging to the bank, but 
that it was included with other moneys received by him, 
and went to make up the general balance of money which 
was passed to his credit in the banks, where, with the 
knowledge and assent of the directors of the savings bank 
for which he acted, he deposited from day to day his 
current receipts, and paid out by checks his necessary dis- 
bursements. The legitimate inference from this is, not that 
he took the money deposited by Woods with any fraudulent 
intent to convert it to his own use, but that he received it, 
rightfully entered it properly in the books, and put it with 
other moneys belonging to the bank, so that it went to their 
use; and that five days afterwards he altered the entries in 
the books in order to conceal the fact that he had received 
this sum, and thereby to cover up some previous deficit occa- 
sioned by former dishonest and fraudulent acts. We are 
therefore of opinion that the evidence was not sufficient to 
support the second count in the indictment. The govern- 
ment were bound to prove the exact offence as it was 
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charged in that count. Doubtless there was proof that the 
defendant had been guilty of making false entries on his 
books, and perhaps evidence whicn tended to show previous 
acts of embezzlement. But he was not convicted on any 
count in the indictment which charged such offences. Look- 
ing at the case, as we are bound to do, without any refer- 
ence to the supposed culpability of the defendant in other 
respects, but as a question of the proper application of the 
facts proved to the crime charged, and with a single eye to 
the firm and impartial administration of the law, we are 
compelled to say that there was no adequate proof that the 
specific sum of two hundred dollars, as charged in the 
second count, was fraudulently taken by the defendant, and 
that on this ground the verdict of the jury was erroneous. 
Verdict set aside. 

Argued Feb. 4, 1861. Resecript sent down March 2. 
Dwight Foster (Attorney-General), for the Commonwealth ; 
Butler and Green, for defendant. 


HARVARD COLLEGE v.- THOMAS STEARNS. 

For an obstruction upon navigable waters or public highways, the remedy 
is a public one by indictment, and not a private action by an individual, 
although such individual may be more affected by it than the public 
generally. 

Any private structure tending to impair the full use of a highway may 
be removed by any person inconvenienced thereby, if, in effecting his 
object, he cause as little damage as possible. 

The plaintiffs are the owners of a wharf in Cambridge, 
known as the College wharf. This wharf is bounded upon 
the west by a creek which separates it from the land of the 
defendant, and upon the westerly line of the wharf, between 
the wharf and the creek, the plaintiffs had erected a fence. 
They are also the owners of a lot of land situated at the 
head of the creek above, and adjoining the land of the de- 
fendant, t» which land up said creek there was a passage 
for boats. The defendant cut down a portion of the fence 
and filled up the creek against his own land with gravel, 
claiming that that portion of the wharf separated by the 
fence from the creek, although used as a wharf, was a com- 
mon public highway, and that he had a right to fill up said 
creek for the purpose of getting from his land to said high- 
way. 

The action was tort. The declaration contained four 
counts. The first and second for breaking and entering 
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the close and cutting down the fence; the third and fourth 
for filling up the ereek, and thus preventing the navigation 
of the same to the plaintiffs’ upper lot. 

In addition to other instructions not objected to by the 
plaintiffs, the court instructed the jury that if they found 
that the place where the fence which the defendant took 
down stood, and the fence itself, were the boundary which 
the defendant had a right to use, and that he took down 
only so much of the fence as was necessary to enable him 
to pass from the.one highway to the other, doing as little 
damage as possible in effecting that object, he was justified 
in doing it, whatever his purpose was in passing from one 
to the other of said highways. 

The plaintiffs asked the court to instruct the jury that 
if there was a highway by the side of the creek which the 
plaintiffs were bound to keep in repair, as the defendant 
alleged, and a fence was put up by them by the side of said 
highway, and the defendant pulled down the fence, not to 
pass from the creek to the road, nor from the road to the 
ereek, but to go through in order to fill up the creek, and 
thus commit a nuisance, then the.plaintiffs could maintain 
an action against him for pulling down the fence. But the 
court declined to give these instructions. 

In relation to the obstruction of the creek, the court in- 
structed the jury that if it was a public, navigable creek, 
it was a common and public highway for the enjoyment of all 
persons equally; and that if the damage suffered by the 
plaintiffs by means of the obstruction was the same in kind 
as that suffered by all the rest of the community, and only 
differing in degree, the obstruction was not the subject of a 
private action; but that the wrong, if there was any, could 
be redressed only by a public prosecution. 

The plaintiffs desired the court further to instruct the 
jury, that if their land bounded on a public navigable creek, 
and the defendant filled up the creek adjoining their land, 
30 as to cut them off from all access to their land, by or 
through the waters of the creek, that was a peculiar and 
special injury to them, which would entitle them to main- 
tain an action therefor. But the court declined to give 
this instruction. The jury returned a verdict for the de- 
fendant. The plaintiffs excepted. 

The opinion of the court was delivered by 

Dewey, J. As to the first and second counts, alleging a 


y 
*! 
4 
if 
; 








736 Supreme Judicial Court of Massachusetts. 


breaking of the plaintiffs’ close and taking down a por- 
tion of the fence thereon standing, we think that the 
defence taken is well maintained. We do not understand the 
question to be whether, if the fence had been erected by the 
plaintiffs in the discharge of a duty which was upon them 
to maintain a public highway there, and the fence had been 
required as a railing or barrier to protect the traveller 
upon such way, and the defendant under such circumstances 
had removed such railing, he might not be liable in damages 
therefor. The case is one where, not for the purpose 
of discharging a duty to the public, but for their own 
private purposes, the plaintiffs have erected a fence which 
does in fact interpose an obstacle to a passage to the 
navigable creek. The defendant had, in common with 
others, the right to enter upon and use both the way and 
the creck. He had not only the common right of all citi- 
zens to enter upon the same, but a more direct interest 
therein, as owner of land to be reached through these 
public ways. Having tie right freely to pass over these 
ways, and from one of them to the other, he might take 
down so much of the fence as was necessary to allow him 
to pass from the one highway to the other, doing as little 
damage as possible in effecting that object. Nor does it 
make the defendant a trespasser, that he might have passed 
through the road to the creek, having the further purpose 
of filling up a part of the creek. If he was truly guilty of 
a public nuisance, for that he might be responsible; but 
this would give no right to the plaintiffs to recover damages 
for taking down the fence in the manner above stated. 
This disposes of the question in the present case so far as 
relates to the first and second counts. 

The question arising upon the remaining counts in the 
declaration, which present a claim for damages for filling 
up the creek and obstructing the navigation of the same, 
is one of greater difficulty; for although the principles 
applicable to nuisances upon navigable rivers and public 
ways have been often discussed and applied to cases aris- 
ing from time to time, yet the line of discrimination between 
the cases where a private action for such obstruction does 
lie, and those in which it does not, is not very clearly or 
satisfactorily established. The general rule is conceded 
that for an injury common to all, arising from a public nui- 
sance, the remedy is by an indictment or public prosecution. 
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But if an individual suffers a peculiar and special damage, 
not common to the public, he may have his private action. 

Under this rule it was held in Stetson v. Faron, 19 Pick. 
151, that where the plaintiff was owner of certain ware- 
houses occupied by tenants paying rents therefor, and the 
plaintiff had been damnified in respect to them by the 
defendant's erecting a building on the highway so as to 
obstruct the view of travellers, and lead to a diversion 
of the travel to a distance from them, and diminish the 
yearly rents therefor, and the profitable use he was making 
of them, the plaintiff might maintain his action therefor as 
a special damage, and damage might be given for such 
yearly losses of rents caused thereby. In the opinion of 
the court given in that case, many cases were cited in illus- 
tration of the law upon this subject, and some of them 
supposed strongly to support the decision there given. To 
some of the cases cited as favorable to the plaintiffs we will 
briefly refer. 

Wilkes v. Hungerford Market, 2 Bing. N. C. 201, was 
an action for disturbing a right of way, and the damage 
alleged was that the plaintiff was the occupier of a shop 
in which he carried on the business of a bookseller, and 
made great gains by the sale of books, and that by the 
obstruction of a public way the plaintiff was prevented 
from carrying on the business in as beneficial a manner as 
he otherwise would, and was deprived of divers gains. 
It was said by the court, that the injury to the public 
generally is that they cannot pass up the road as before, 
and for that alone an action will not lie; but the injury to 
the plaintiff is the loss of a trade, which but for this ob- 
struction he would have enjoyed, and for the latter he is 
entitled to an action. 

Rose Ve Miles, 4 M. & S. 101, and Grisley Ve Codding, 2 
Bing. 262, ave also cases illustrating the principle, and 
marking the distinction between a public wrong, the sub- 
ject of an indictment only, and a special injury to an 
individual for which a private action will lie. The case of 
Rose v. Miles was an action for obstructing a public naviga- 
ble creek by mooring the defendant’s barge across the same, 
and thus preventing the plaintiff from navigating his loaded 
barges, whereby he was obliged to carry his goods over- 
land, and for this a private action was sustained. In Baron 
v. Mayor of Baltimore, 2 Amer. Jur. 203, an action was main- 
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tained, for filling up navigable water near the plaintiff's 
wharf, so as to lessen the depth of water at the wharf, and 
interfering with the use of such wharf. 

In most of the cases cited there will be found to have 
been evidence of particular and special present damage, 
arising from hindrance and delay caused to the party while 
actually engaged in transporting goods, or from the inter- 
ruption of his regular business; or, if it was for an injury 
to a tenement, it was a case where the tenant had actually 
abandoned the tenement and a loss of the rents had already 
occurred. In order to recover damages for tenements, it 
was held in Baker v. Moore, 1 Ld. Raym. 492, that the plain- 
tiff must show that the houses had actual tenants in them. 

But the later cases in this court seem to have been quite 
uniform in holding more strictly that for an obstruction 
upon navigable waters or public highways, the remedy is a 
public one by indictment, and not a private action by an 
individual, although he may be more affected by it than the 
public generally. 

In Smith v. Boston, 7 Cush. 255, in the opinion of the 
court it is said: “The creation of a public nuisance by 
placing an obstruction in a highway can only be punished 
and suppressed by a public prosecution; and though a man 
who lives near it, and has occasion to pass it daily, suffers a 
damage altogether greater than one who lives at a distance, 
he can have no private action, because in its nature it is 
common and public. But if he suffers a peculiar and 
special damage, not common to the public, — as by driving a 
horse, upon such an obstruction in the night, and injuring 
his horse — he may have his private action against the party 
who placed it there.” 

In Brainard v. Connecticut River Railroad, 7 Cush. 510, in 
one branch of the case, these positions are again strongly 
stated, and in reference to an obstruction of a road which 
directly affected the plaintiff as owner of land adjacent 
to the road. After stating certain objections to maintain- 
ing the bill under the stat. of 1849, ch. 222, $ 5, the court 
say: “There is another view of the case, which leads to 
the same result. The general rule of law is well settled, 
that individuals cannot enforce a public right, or redress 
a public injury, by suits in their own names. 

The case of Blood v. Nashua and Lowell Railroad Cor- 
poration, 2 Gray, 137, was a case, however, more like the 
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present. It was an action at law to recover damages for 
obstructing a stream used by the plaintiffs in connection 
with their sawmill. It appeared that for forty years or 
more the occupants of the sawmill had been accustomed to 
take a great proportion of their logs for sawing, from the 
Merrimac River, through the mouth of Stony Brook, and 
up the same into a reservoir below their dam; and the 
court held, that they were not entitled to recover for dama- 
ges caused by the obstruction of the stream so far as they 
were damages caused by its being rendered more laborious 
and expensive to get logs for the use of the plaintifl’s mill 
from Merrimac River up Stony Brook. Upon the question 
whether Stony Brook was navigable for rafts and boats, or 
not, Chief Justice Shaw, in delivering the opinion, says: 
“ Supposing it to be navigable for boats and rafts (the suppo- 
sition most favorable to the plaintiffs), they cannot maintain 
this action, because such obstruction would be a public, not 
a private nuisance; it would be a violation of the public 
right, not of the plaintiffs’ private right. The obstruction 
of a public right of way is a public, not a private wrong; 
it may affect those near the obstruction much more than 
the rest of the public, but the damage sustained by those 
near it differs in degree only, not in kind. It is a wrong 
therefore, if it be one, to be redressed by a public prosecu- 
tion, not by recovering damages in a private action.” 

In Brightman vy. Fairhaven, 7 Gray, 271, which was an 
action of tort for the obstruction of a navigable river, where- 
by the plaintiff was deprived of a right, in the exercise of 
his trade as a spar-maker, to float his spars up the river to 
his land bounding on the river, above the obstruction, 
and of all convenient access to the same for the purpose 
of trade or otherwise; it was held, that such obstruction 
gave no right of action to a spar-maker, who, after the 
original construction of the dam, purchased land above, 
which was adapted for use as a spar-yard but for this dam, 
although before such construction he had occupied other 
land above for the same purpose, and although the plaintiff 
showed that he had paid rent for the use of land for a spar- 
yard below the dam, and had been obliged to drag part of 
his spars by land to his spar-yard above the obstruction. 
It was said by the court: “It did not appear that the plain- 
tiff’s land had ever been used by him as a spar-yard. The 
damage claimed was therefore merely theoretic, such as 
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might be proved to be sustained by the other owners of 
land on the stream by reason of its not being navigable; 
for such damage the plaintiff could not maintain an action.” 

It is true that that opinion assumes, as the reason for sus- 
taining the defence, that the land of the plaintiff had not 
been used as a spar-yard; and to that extent it differs from 
the case at the bar. But that did not answer the claim 
of the plaintiff for the deterioration in value of his land 
occasioned by the unlawful obstructions in the river, and 
for being deprived of the opportunity to use his land by 
the exercise of his legal rights to use the navigable stream. 
The continuation of the nuisance was equally illegal as its 
construction. The case was put upon the ground that the 
injury which the plaintiff suffered was one which he suf- 
fered in common with all the other persons owning land upon 
and having occasion to use the stream, and the cases that 
have been now cited were those relied upon to sustain the 
judgment pronounced by the court. 

The case of Rowe v. Granite Bridge, 21 Pick. 344, will 
be found to bear upon the present case. That was a bill 
in equity, in which the plaintiff alleged that he owned 
divers lots of land on a navigable creek which was obstruct- 
ed by the defendant, and that thereby the plaintiff could not 
have a free passage for such boats and light crafts as he 
should have occasion to employ in removing crops of 
hay as he had been accustomed to do. Although the case 
was eventually decided upon the ground that the stream was 
not in fact a navigable stream, yet the view of the court 
upon the case, had it been found to be a navigable stream, is 
thus stated: “It may be remarked that, as set forth 
by the plaintiffs, the creek in question, as a navigable creek 
in which the tide ebbs and flows, would be a common high- 
way; and the appropriate remedy for a nuisance therein, it 
being a public nuisance, would be an indictment.” 

Many of the above cases differ,as we are aware, from the 
present case; but the principles stated ia them are applica- 
ble here. If we now turn to the case before us, it will be found 
that the claim of the plaintiffs is solely for the injury to their 
land in consequence of the alleged obstruction. The brief 
of the plaintiffs’ counsel puts the case thus: “The injury 
the plaintiffs sue for is the reduction in value of the plain- 
tiffs’ land, because not only the servants of the plaintiffs, but 
others, cannot approach it by water.” No evidence appears 
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to have been offered, nor any claim set up, nor instructions 
asked of the court, upon the ground of any particular jin- 
drance or delay to the plaintiffs, or obstruction of any ae- 
tual intended use of their land by passing through the creck. 
The claim was for injury to their land by reason of an 
obstruction placed in a navigable stream or public way, 
whereby their land would be rendered more difficult of ac- 
cess and less valuable. 

E-rceptions overruled. 

J. C. Abbott and J. Cutler, for plaintiffs. 

Butler and Green, for defendant. 


RECENT ENGLISH CASES. 


House of Lords. 


Brook v. BROOK. 


Marriage with deceased wife’s sister — International law. 


B., by his first wife, C., who died in 1847, had one son and one daughter. 
In 1851, he, being then a domiciled English subject, intermarried in 
Denmark with E., the sister of his deceased wife (such marriage being 
valid according to the /ex loci contracts), by whom he had one son and 
two daughters. By his will, dated in 1855, he gave all his real and per- 
sonal estate among the children of his two marriages in certain propor- 
tions. Both B. and E. died in 1855, and the son of their marriage in 
1857. ‘The question was raised as to whether the share of the latter in 
1.’s estate went, as to the realty, to B.’s son by his first marriage, and 
as to the personalty, among all b.’s children equally ; or whether such 
share, both of realty and personalty, passed to the Crown by reason of 
the invalidity of B.’s second marriage and consequent illegitimacy of the 
issue. It was held by Stuart, V.C., and Cresswell, J., that the second 
marriage was invalid, and the issue consequently illegitimate. 

On appeal the decision was affirmed. 

Although the forms of entering into the contract of marriage are regulated 
by the lex loci contractts, the essentials of the contract depend upon the 
lex domicilii ; and, therefore, if the contract of marriage is such in essen- 
tials as to be contrary to the law of the country of domuecil, and is declared 
void by that law, it is to be regarded as void in the country of domicil, 
although not contrary to the law of the country in which it was cele- 
brated. 


The questions raised on this appeal were, whether a mar- 
riage duly solomnized on the 7th of June, 1850, at the Lu- 
theran Church at Wandsbeck, in the Duchy of Holstein, in 
the kingdom of Denmark, according to the law of the said 
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duchy, between William Leigh Brook, late of Meltham-hall, 
near Huddersfield, in the county of York, in England, and 
Emily Armitage, the sister of the said William Leigh Brook’s 
first wife, Charlotte, then deceased, both parties being dom- 
iciled in England, was a valid marriage, and whether the 
issue thereof were legitimate and entitled to succeed to the 
real and personal property of their father, as legitimate ac- 
cording to the Jaws of England, the marriage being valid, 
and the issue legitimate according to the law of the duchy. 
On the case coming on to be heard before Stuart, V. C., as- 
sisted by Cresswell, J., his honor held the marriage to be 
invalid. The present appeal was then brought. 

Sir F. Kelly, Q. C., Malins, Q. C., & Geo. Lake Russell, 
appeared for the appellants. 

The Attorney General (Sir Richard Bethell) and Wickens, 
appeared for the respondents. 

The Lorp CuHanceLLor.— The question which your lord- 
ships are called upon to consider upon the present appeal is, 
“ whether the marriage celebrated on the 9th of June, 1850, 
in the duchy of Holstein, in the kingdom of Denmark, between 
William Leigh Brook, a widower, and Emily Armitage, the 
sister of his deceased wife, they being British subjects then 
domiciled in England, and contemplating England as their 
place of matrimonial residence, is to be considered valid in 
England,— marriage between a widower and the sister of 
his deceased wife being permitted by the law of Denmark.” 
I am of opinion that this depends upon the question whether 
such a marriage would have been held illegal, and might 
have been set aside in a suit commenced in England in the 
lifetime of the parties, before the passing of the statute 5 & 
6 William 4, cap. 54, commonly called Lord Lyndhurst’s act. 
I quite agree with what was said by my noble and learned 
friend during the argument on the Sussex Peerage case, that 
this act was not brought in to prohibit a man from marry- 
ing his former wife’s sister, and that it does not render any 
marriage illegal in England which was not illegal before. 
The object of the 2d section was to remedy a defect in our 
procedure, according to which marriages illegal, as being 
within the prohibited degrees, either of affinity or consan- 
guinity, however contrary to law, human and divine, and 
however shocking to the universal feelings of Christians, 
could not be questioned after the death of either party. But 
no marriage that was before lawful was prohibited by the 
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act; and I am of opinion that no marriage can now be con- 
sidered void under it which before the act might not, in the 
lifetime of the parties, have been avoided and set aside as 
illegal. My lords, there can be no doubt that before Lord 
Lyndhurst’s act passed, a marriage with a widower and the 
sister of his deceased wife, if celebrated in England, was un- 
lawful, and in the lifetime of the parties could have been 
annulled. Such a marriage was expressly prohibited in the 
legislature of this country, and was prohibited expressly on 
the ground that it was “contrary to God's law.” Sitting 
here judicially, we are not at liberty to consider whether 
such a marriage is or is not “contrary to God’s law,” nor 
whether it is expedient or inexpedient. Before the refor- 
mation, the degrees of relationship by consanguinity and 
aflinity within which marriage was forbidden were almost 
indefinitely multiplied; but the prohibition might have been 
dispensed with by his holiness the Pope or, those who rep- 
resented him. At the reformation, the prohibited degrees 
were confined within the limits supposed to be expressly 
defined by Holy Scripture, and all dispensations were 
abolished. The prohibited degrees were those with- 
in which intercourse between the sexes was supposed 
to be forbidden as incestuous, and no distinction was made 
between relationship by blood or by affinity. The marriage 
of aman with the sister of his deceased wife is expressly 
within this category. Hill v. Good, Vaug. 302, and Regina 
v. Chadwick, 11 Q. B. 205, are solemn decisions that such 
a marriage was illegal; and, if celebrated in England, such 
a marriage unquestionably would now be void. Indeed, this 
is not denied on the part of the appellants. They rest their 
vase entirely upon the fact that the marriage was celebrated 
in a foreign country where the marriage of a man with the 
sister of his deceased wife is permitted. There can be no 
doubt of the general rule, that “a foreign marriage, valid 
according to the law of the country where it is celebrated, 
is good everywhere.” But, my lords, while the forms of 
entering into the contract of marriage are to be regulated 
by the /exr loct contractis, the law of the country in which it 
is celebrated, — the essentials of the contract depend upon 
the lex domicilit, — the law of the country in which the parties 
are domiciled at the time of the marriage, and in which the 
matrimonial residence is contemplated. Although the forms 
of celebrating the foreign marriage may be different from 
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those required by the law of the country of domicil, the mar- 


riage would be good everywhere. But if the contract of 


marriage is such in essentials as to be contrary to the law 
of the country or domicil, and it is declared void by that 
law, it is to be regarded as void in the country of domicil, 
though not contrary to the law of the country in which it 
was celebrated. This qualification upon the rule that “a 
marriage valid where celebrated is good everywhere” is 
to be found in the writings of all eminent jurists who have 
discussed the subject. I will give one quotation from “ Hu- 
berus De Conflictu Legum,” section 2: “ Rectores imperio- 
rum id comiter agunt, ut jura cujusque populi intra terminos 
ejus exercita, teneant ubique suam vim ;quatenus nihil potes- 
tati aut juri alterius imper rantis ejusque civium, praejudice- 
tur.” Then he gives “ marriage ” as the illustration: “ Mat- 
rimonium pertinet etiam ad has regulas. Si licitum est eo 
loco, ubi contractum et celebratum est, ubique validum erit 
effectumque habebit, sub eadem exceptione, prajudicii aliis 
non creandi; cui licet addere, si exempli nimis sit abomi- 
nandi; ut si incestum Juris | gentium in secundo gradu contin- 
geret alicubi esse permissum ; quod vix est ut usu venire 
possit ” Jd. section 8. The same great jurist observes: 
‘Non ita precise respiciendus est locus in quo contractus 
est initus, ut si partes alium in contrahendo locum respexe- 
rint, ille non potius sit considerandus. Contraxisse unus- 
quisque in co loco intelligitur, in quo ut solveret, se obli- 
gavit. Proinde et locus matrimonii contracti non tam is 
est, ubi contractus nuptialis initus est, quam in quo contra. 
hentes matrimonium exercere voluerunt.” Jd. 10. 

Mr. Justice Story, in his valuable treatise on “ The Con- 
flict of Laws,” while he admits the rule that “a marriage 
valid where celebrated is good everywhere,” says there are 
“ exceptions, — of marriages involving polygamy and incest ; 
those positively prohibited by the public law of a country 
from motives of policy; and those celebrated in foreign 
countries by subjects entitling themselves under special cir- 
cumstances to the benefit of the laws of their own country.” 
He adds: «In respect to the first exception, that of mar- 
riages involving polygamy and incest, Christianity is 
understood to prohibit polygamy and incest, and therefore 
no Christian country would recognize polgamy or incestuous 
marriages; but when we speak of incestuous marriages, care 
must be taken to confine the doctrine to such cases as by 
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the general consent of all Christendom are deenied incestu- 
ous.” The conclusion of this sentence was strongly relied 
upon by Sir Fitzroy Kelly, who alleged that many in Eng- 
land approved marriages between a widower and the sister 
of his deceased wife, and that such marriages are permitted 
in Protestant States on the Continent of Europe, and in most 
of the States of America. Sitting here as a judge to declare 
and enforce the law of England as fixed by king, lords, and 
commons, the supreme power of this realm, I do not feel 
myself at liberty to form any private opinion of my own 
on the subject, or to inquire into what may be the opinion 
of the majority of my fellow-citizens at home, or to try to find 
out the opinion of all Christendom. I can as a judge only 
look to what was the solemnly pronounced opinion of the 
legislature when the laws were passed which I am called 
upon to interpret. What means am I[ to resort to for the 
purpose of ascertaining the opinions of foreign nations? Is 
my interpretation of these laws to vary with variation of 
opinion in foreign countries? Change of opinion on any 
great question, at home or abroad, may be a good reason 
for the legislature changing the law, but can be no 
reason for judges to vary their interpretation of the law. 
Indeed, as Story allows marriages positively prohibited by 
the public law of the country, from motives of policy, to 


form an exception to the general rule as to the validity of 


marriage, he could hardly mean his qualification to apply to 
a country like England, in which the limits of marriages to 
be considered incestuous are exactly defined by public law. 
That the parliament of England, in framing the prohibited 
degrees within which marriages were forbidden, believed 
and intimated their opinion that all such marriages were 
incestuous and contrary to God’s word, I cannot doubt. 
All the degrees prohibited are brought into one category, 
and although marriages within those degrees may be more 
or less revolting, they are placed on the same footing, and 
before English tribunals, till the law is altered, they are to 
be treated alike. 

An attempt has been made to prove that a marriage be- 
tween a man and the sister of his deceased wife is declared 
by Lord Lyndhurst’s act to be no longer incestuous, but the 
enactment relied upon applies equally to all marriages with- 
in the prohibited degrees of affinity, and on the same reas- 
oning would give validity to a marriage between a stepfather 
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and his stepdaughter, or a stepson and his stepmother, 
which would be little less revolting than a marriage between 
parties nearly related by blood. The general principles of 
jurisprudence which I have expounded have uniformly been 
acted upon by English tribunals. Thus in the great case of 
Hill v. Good, in the time of Charles II., Lord Chief Justice 
Vaughan and his brother judges of the Court of Common 
Pleas, held that “When an act of Parliament declares a 
marriage to be against God’s law, it must be admitted in 
all courts and proceedings of this kingdom to be so.” In 
Harford v. Morris, 2 Hagg. Cons. Rep. 423, the great judge 
who presided clearly indicates his opinion that marriages 
celebrated abroad are only to be held valid in England if 
they are according to the law of the country where they are 
celebrated, and if they are not contrary to the law of En gland. 
He adds: “Ido not say that foreign laws cannot be re- 
ecived in this court in cases where the courts of that coun- 
try had a jurisdiction. But I deny the Jer loci universally 
to be a foundation for the jurisdiction so as to impose an 
obligation on this court to determine by those foreign laws.” 
; will only give another example, the case of Warrender 

Warrender, 2 Cl. & F. 488, in which I had the honor to 
be counsel at your lordship’s bar. 

Sir George Warrender, born and domiciled in Scotiand, 
married an Englishwoman in England, according to the rites 
and ceremonies of the Church of England; but, instead of 
changing his domicil, he meant that his matrimonial resi- 
dence should be in Scotiand, where he had large landed es- 
tates, on which his wife’s jointure was charged. Having 
lived a short time in Scotland, they separated. Sir George, 
continuing domiciled in Scotland, commenced a suit against 
her in the Court of Session in Scotland for a dissolution of 
the marriage on the ground of adultery alleged to have been 
committed by her on the continent of Europe. It was ob- 
jected that this being a marriage celebrated in England, a 
country in which by the then existing law marriage was in- 
dissoluble, the Scotch court had no jurisdiction to dissolve 
the marriage, and Lolly’s case was relied upon, in which a 
domiciled Englishman, having been married in England, and 
while still domiciled in England, having been divorced by 
decree of the Court of Session i in Scotland, and having after- 
wards married a second wife in England, his first wife being 
still alive, he was convicted of bigamy in England, and held 
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by all the judges to have been rightly convicted, because the 
sentence of the Scotch court dissolving his first marriage 
was a nullity. Sut your lordships unanimously held that as 
Sir George Warrender at the time of this marriage was a 
domiciled Scotchman, and Scotland was to be the conjugal 
residence of the married couple, although the law of Eng- 
land, where the marriage was celebrated, regulated the cer- 
emonials of entering into the contract, the essentials of the 
contract were to be regulated by the law of Scotland, in 
which the husband was domiciled, and that, although by the 
law of England marriage was indissoluble, yet, as by the law 
of Scotland the tie of marriage might be judicially dissolved 
for the adultery of the wife, the suit was properly instituted, 
and the Court of Session had authority to dissolve the mar- 
riage. It is quite obvious that no civilized State can allow 
its domiciled subjects or citizens, by making a temporary 
visit to a foreign country, to enter into a contract to be 
performed in the place of domicil, if the contract is forbid- 
den by the law of the place of domicil as contrary to re- 
ligion, morality, or any of its fundamental institutions. 

A marriage between a man and the sister of his deceased 
wife, being Danish subjects, domiciled in Denmark, may be 
good all over the world; and this may be so even if they 
were native-born English subjects, who had abandoned their 
English domicil and were domiciled in Denmark. I am by 
no means prepared to say that the marriage in question oug rhit 
to be or would be held valid in the Danish courts, proofs 
being given that the parties were British subjects domiciled 
in England at the time of the marriage; that England was 


to be their matrimonial residence, and that by the law of 


England such a marriage is prohibited as being contrary to 
the law of God. The doctrine being established that the 
incidents of the contract of marriage celebrated ina foreign 
country are to be determined according to the law of the 
country in which the parties are domiciled and mean to re- 
side, the consequence seems to follow that by this law 
must its validity or invalidity be determined. Sir Fitzroy 
Kelly argued that we could not hold this marriage to be in- 
valid without being prepared to nullify the marriages of 
Danish subjects who contracted such marriages in Denmark 
while domiciled in their native country, if they should come 
to reside in England. But on the principles which I have 
laid down, such marriages, if examined, would be held valid 
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in all English courts, as they are according to the law of 
the country in which the parties were domiciled when the 
marriages were celebrated. 

I may here mention another argument of the same sort, 
brought forward by Sir Fitzroy Kelly, that our courts have 
not jurisdiction to examine the validity of marriages cele- 
brated abroad according to the law of the country of cele- 
bration, because, as he says, the ecclesiastical courts who had 
exclusive jurisdiction over marriages must have treated them 
as valid. But I do not see anything to have prevented the 
Ecclesiastical Court from examining and deciding this ques- 
tion. Supposing in a probate suit the validity of a marriage 
had been denied, its validity must have been determined by 
the Ecclesiastical Court accor ding to the established princi- 
ples of jurisprudence, whether it was celebrated at home or 
abroad. Sir Fitzroy Kelly further urged with great force, 
that both Sir Cresswell Cresswell and Vice-Chancellor 
Stuart had laid down that Lord Lyndhurst’s act binds all 

{uglish subjects, wherever they may be, and prevents the 
relation of husband and wife from subsisting between any 
subjects ef the realm of England within the prohibited de- 
grees. [am bound to say that, in my opinion, this is incor- 
rect, and that Lord Lyndhurst’s act would not affect the law 
of marriage in any conquered colony in which a different 
law of marriage prevailed, whatever effect it might have in 
any other colony. I again repeat, that it was not meant 
by Lord Ly ndhurst’s act to introduce any new prohibition of 
marriage in any part of the world. For this reason I do 
not rely on the “Sussex Peerage case” as an authority in 
point, although much reliance has been placed upon it. My 
opinion in this case does not rest on the notion of any per- 
sonal incapacity to contract such a marriage being impressed 
by Lord Lyndhurst’s act on all Englishmen, and carried 
about with them all over the world, but on the ground of 
the marriage being prohibited in England as “contrary to 
God’s law.” 

I will now examine the authorities relied upon by the 
counsel for the appellants. They bring forward nothing 
from the writings of jurists, except the general rule that 
contracts are to be construed according to the lex loci con- 
tractés, and the saying of Story with regard to a marriage 
being contrary to the precepts of the Christian religion, 
upon which I have already commented. But there are va- 
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rious decisions which they bring forward as conclusive in 
their favor. They begin with Compton v. Bearcroft, Bull. N. 
P. 114, and the class of cases in which it was held that Gret- 
na-green marriages were valid in England, notwithstanding 
Lord Hardwicke’s marriage act, 26 Geo. 2,¢. 33. In ob- 
serving upon them, I do not lay stress on the proviso in 
ve act, that it should not extend to marriages in Scotland 

r beyond the seas; this being only an intimation of what 
might otherwise have been inferred, that its direct opera- 
tion should be confined to England, and that marriages in 
Scotland and beyond the seas should continue to be viewed 
according to the law of Scotland and countries beyond the 
seas, as if the act had not passed. But I do lay very great 
stress on the consideration that Lord Hardwicke’s act only 
regulates banns and licenses, and the formalities by which 
the ceremony of marriage shall be celebrated. It does not 
touch the essentials of the contract, or prohibit any marriage 
which was before lawful, or render any marriage lawful 
which was before prohibited. The formalities which it 
requires could only be observed in England, and the whole 
frame of it shows that it was only territorial. The nullify- 
ing clauses about banns and licenses can only apply to 
marriages celebrated in England. In this class of cases the 
contested marriage could only be challenged for want of 
banns or license in the prescribed form. These formalities 
being observed, the marriages would all have been unim- 
esp but the marriage we are to decide upon has been 
declared by the legislature to be “contrary to God's law,’ 
and on that ground it is absolutely prohibite ‘d. Here I may 
properly introduce the words of Mr. Justice Coleridge, in 
Regina | * Chadwick, 11 (). B. 238: - We are not on this 
occasion inquiring what God’s law or what the Levitical 
law is. Ifthe parliament of that day legislated ona misin- 
terpretation of God’s law, we are bound to act upon the 
statute which they have passed.” 

The appellants’ counsel next produced a new authority, 
the very learned and lucid judgment of Dr. Radcliffe, in 
Steele v. Braddell, reported in “ Milward’s Reports of Cases 
in the Ecclesiastical Courts in Ireland,’ p. 1. The Irish 
statute, 9 Geo. 2, c. 2, enacts “that all marriages and matrimo- 
nial contracts, when either of the parties is under the age of 
twenty-one, had without the consent of the father or guardian, 
shall be absolutely null and void to all intents and purposes ; 
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and that it shall be lawful for the father or guardian to 
commence a suit in the proper ecclesiastical court in order 
to disannul the marriage.” A young gen tleman, a native of 
Ireland, and domiciled there, went, while a minor, into Scot- 
land, and there married a Scottish young lady without the 
consent of his father or guardian. A suit was brought by 
his guardian in an ecclesiastical court in Ireland, in which 
Dr. Radcliffe presided, to disannul the marriage, on the 
ground that this statute created a personal incapacity in 
minors, subjects of Ireland, to contract marriage in what- 
ever country, without the consent of a father or guardian. 
But the learned judge said: “I cannot find that any act of 
parliament such as this has ever been extended to cases not 
properly within it, on the principle that parties endeavored 
to evade it;”’ and, after an elaborate view of the authori- 
ties upon the subject, he decided that both parties being of 
the age of consent, and the marriage being valid by the law 
of Scotland, it could not be impeached in the courts of the 
country in which the husband was domiciled, — and he dis- 
missed the suit. But this was a marriage between parties 
who, with the consent of parents and guardians, might have 
contracted a valid marriage according to the law of the 
_country of the husband’s domicil, and the mode of cele- 
brating the marriage was to be according to the law of the 
country in which it was celebrated. But if the union be- 
tween these parties had been prohibited by the law of Ire- 
land as “contrary to the word of God,” undoubtedly the 
marriage would have been dissolved. Dr. Radcliffe express- 
ly says: “It cannot be disputed that every State has the 
right and the power to enact that every contract made by 
one or more of its subjects shall be judged of and its valid- 
ity decided according to its own enactments, and not accord- 
ing to the laws of the country wherein it was formed.” 
Another new case was brought forward, decided very 
recently by Sir Cresswell Cresswell, Simonin v. Mallac, 29 
Law J., Probate and Matrimonial Cases, 97. This was a 
petition by Valerie Simonin for a declaration of nullity of 
marriage. The petitioner alleged that a pretended cere- 
mony of marriage was had between the petitioner and Leon 
Mallac, of Paris, in the parish church of St. Martin-in-the- 
Fields; that about two days afterwards the parties returned 
to Paris, but did not cohabit, and the marriage was never 
consummated: that the pretended marriage was in contra- 
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diction to and in evasion of the Code Napoleon; that the 
parties were natives of and domiciled in France; and that 
subsequently to their return to France the civil tribunal of 
the Department of the Seine had, at the suit of Leon Mallae, 
declared the said pretended marriage to be null and void. 
Leon Mallac was served at Naples with a citation and a copy 
of the petition, but did not appear. Proof was given of the 
material allegations of the petition, and that the parties 
coming to London to avoid the French law, which required 
the consent of parents or guardians to their union, were 
married by license in the parish church of St. Martin-in-the- 
Fields. Sir Cresswell Cresswell, after the case had been 
learnedly argued on both sides, discharged the petition. 
But was there anything here inconsistent with the opinion 
which the same learned judge delivered as assessor to Vice- 
Chancellor Stuart in Brook v. Brook? Nothing whatever. 
For the objection to the validity of the marriage in England 
was merely that the forms prescribed by the Code Napoleon 
for the celebration of a marriage in France had not been 
observed. But there was no law of France where the par- 
ties were domiciled, forbidding a conjugal union between 
them; and the proper forms of celebration being observed, 
this marriage by the law of France would have been unim- 
peachable. The case, therefore, comes into the same cate- 
gory as Compton Vv. Bi arcroft, and Steele V. Braddell, decided 
by Dr. Radcliffe. None of these cases can show the validi- 
ty of a marriage which the law of the domicil of the par- 
ties condemn as incestuous, and which could not, by any 
forms or consents, have been rendered valid in the country 
in which the parties were domiciled. 

Some American decisions cited on behalfof the appellants 
remain to be noticed. In Greenwood y. Curtis, 6 Massachu- 
setts Reports, 358, the general doctrine was acted upon, 
that a contract valid in a foreign State may be enforced in 
a State in which it would not be valid, but with this impor- 
tant qualification, “ unless the enforcing of it should hold 
out a bad example to the citizens of the State in which it is 
to be enforeed.” Now, the legislature of England, whether 
wisely or not, considers the marriage of a man with the sis- 
ter of his deceased wife “contrary to God’s law,” and of 
bad example. Medway v. Needham, 16 Massachusetts Re- 
ports, 157, according to the marginal note, decides nothing 
which the counsel for the respondents need controvert: “A 
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marriage which is good by the laws of the country where it 
is entered into is valid in any other country; and although 
it should appear that the parties went into another State to 


contract such marriage, with a view to evade the laws of 


their own country, the marriage in the foreign country will 
nevertheless be valid in the country in which the parties 
live; but this principle will not extend to legalize incestu- 
ous marriages so contracted.”’ This judgment was given in 
the year 1819. 

As in England, so in America, some very important social 


questions have arisen on cases respecting the settlement of 


the poor. Whether the inhabitants of the district of Med- 
way or the inhabitants of the district of Needham were 
bound to maintain a pauper, depended upon the validity of 
a marriage between a mulatto and a white woman. They 
were residing in the province of Massachusetts at the time of 
the supposed marriage, which was prior to the year 1770. 
As the laws of the province at that time prohibited all such 
marriages, they went into the neighboring province of Rhode 
Island, and were there married according to the laws of 
that province. They then returned to Massachusetts. 
Chief Justice Parker held that the marriage was there to be 
considered valid, and, so far, the case is an authority for 


’ the appellants. But I cannot think it is entitled to much 


weight, for the learned judge admitted that he was overrul- 
ing the doctrine of Huberus and other eminent jurists; he 
relied on decisions in which the forms only of celebrating 
the marriage in the country of celebration and in the country 
of domicil were different; and he took the distinction be- 
tween cases where the absolute prohibition of the marriage 
is forbidden on mere motives of policy, and where the mar- 
riage is prohibited as being contrary to religion on the ground 
of incest. I myself must deny the distinction. If a mar- 
riage is absolutely prohibited in any country as being con- 
trary to public policy and leading to social evils, | think 
that the domiciled inhabitants of that country cannot be 
permitted by passing the frontier, and entering another 
State in which this marr lage is not prohibited, to celebrate 
a marriage forbidden by their own State, and, immediately 
returning to their own State, to insist on their marriage 
being recognized as lawful. Indeed, Chief Justice Parker 
expressly allowed that his doctrine would not extend to 
cases in which the prohibition was grounded on religious 
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considerations, saying: “If without any restriction, then it 
might be, that incestuous marriages might be contracted be- 
tween citizens of a ‘State where they were held unlawful 
and void, in countries where they were not prohibited.” 
The only remaining case is Sutton v. Warren, 10 Metcalf, 
451. The decision in this case was pronounced in 1845, 
[am scrry to say that it rather detracts from the high 
respect with which I have been in the habit of regarding 
American decisions resting upon general jurisprudence. The 
question was whether a marriage celebrated in England on 
the 24th of November, 1834, between Samuel Sutton and 
Ann Hills,was to be held to be a valid marriage in the State of 
Massachusetts. The parties stood to each other in the rela- 
tion of aunt and nephew, Ann Hills being own sister of the 
mother of Samuel Sutton. They were both natives of Eng- 
land, and domiciled in England at the time of their mar- 
riage. About a year after their marriage they went to 
America and resided as man and wife in the State of Massa- 
chusetts. By the law of that State, a marriage between an 
aunt and her nephew is prohibited, and is declared null and 
void. Nevertheless, the Supreme Court of Massachusetts 
held that this was to be considered a valid marriage in Massa- 
chusetts. But I am bound to say that the decision proceed- 
ed on a total misapprehension of the law of England. 
Hubbard, J., who delivered the judgment of the court, con- 
sidered that such a marriage was not contrary to the law of 
England. Now there can be no doubt that although con- 
tracted before the passing of the 5th and 6th of Will. 4, c. 
54, it was contrary to the law of England, and might have 
been set aside as incestuous, and that act gave no protec- 
tion whatsoever toa marriage within the prohibited degrees 
of consanguinity, so that if Samuel Sutton and Ann Hills 
were now toreturn to England, their marriage might still be 
declared null and void, and they might be proceeded against 
for incest. If this case is to be considered well decided, 
and an authority to be followed, a marriage contrary to the 
law of the State in which it was celebrated, and in which 
the parties were domiciled, is to be held valid in another 
State into which they emigrate, although by the law of this 
State, as well as of the State of celebration and. domicil, 
such a marriage is prohibited and declared to be null and 
void. This decision may alarm us at the consequences 
which might follow from adopting foreign notions on such 
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subjects, rather than adhering to the principles which have 
guided us and our fathers ever since the reformation. I 
have now, as carefully as I could, considered and touched 
upon the arguments and authorities brought forward on 
behalf of the appellants, and I must say that they seem to 
me quite insufficient to show that the decree appealed 
against is erroneous. The law upon this subject may be 
changed by the legislature, but Iam bound to declare that 
in my opinion, by the existing law of England, this marriage 
is invalid. Itis therefore my duty to advise your lord- 
ships to affirm the decree and to dismiss the appeal. 


Queen’s Bench, November 19. 


MATHEWS v. GIBBS. 
Charter-party — Freight — Lien — Ship-owner — Master — Agent 
of owner of goods. 

Defendants, merchants in London, by their agents in 
South America, chartered the ship P. to convey guano from 
South America to England. The agents advanced a portion 
of the freight to the captain. The vessel becoming unsea- 
worthy, the captain entered into another charter-party in 
his own name with the plaintiff, the captain of the ship A., 
to convey the guano to its destination, and by the latter 
charter-party it was agreed that the freight should be the 
same as in the former. 

By a private agreement between the captain of the ship 
P. and the plaintiff, the latter agreed to convey the guano 
for a less freight, and to pay the difference to the former. 

Bills of lading were signed by the plaintiff, wherein the 
captain was called the shipper, and the defendants the con- 
signees. 

In an action by the plaintiff against the owners of the 
goods for freight,— Held, 1st. That the captain of the ship 
P. entered into the charter-party with the plaintiff as the 


agent of the owners of the ship P., and not as the agent of 


the owners of the guano. 

2. That if the captain of the ship P. acted for the 
owners of the guano, he could not bind them by such a 
contract. 

3. That if the plaintiff had any lien for the freight, he 
could only have the same lien that the owners of the ship 
P. had, viz: a lien for the balance of the freight, after de- 
ducting advances. 
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Common Pleas, November 23. 


POLE vy. CETCOVITCH. 

Charier-party — Breach — Justification — Reasonable delay. 

Where the master of a vessel is bound by charter-party 
to go to a particular place immediately on being ordered 
by the charterers, and they send down orders to the port 
where the vessel is, to go immediately to the particular 
place in question; if there be enemies’ cruisers outside the 
port by which the vessel will be captured if she goes out, it 
is areasonable and justifiable delay on the part of the mas- 
ter to delay going out until he has communicated further 
with the charterers; and it is a question for a jury whether 
he was, under the circumstances of the case, justified in 
pausing. 


INSOLVENTS IN MASSACHUSETTS. 


| 
Commencem't | 





Name of Insolvent. Residence. of Proceedings) Name of Judge 
1860. Returned by 
Babson, George (1) Boston, | Dee. 4, | George F. Choate 
Babson, Gorham Gloucester, “ = | “ 
Babson, John L. (1) Gloucester, “ 4, | 
Balch, William H. | Groveland, Jan. 1, 1861. 
Bean, Benjamin F. | Lynn, Dec. 21, 1860 é¢ 
Black, Moses Jr. | Danvers, | Jan. 23, 1861. | “ 
Brewer, David (2) Milford, | Feb 6, | George White 
Bullard, J. Newell (2) | Medway, a 6, * 
Burnham, Edward | Gloucester, Jan 18, | George F. Choate 
Burrows, Egbert Lynn, Feb 18, | “6 
Calden, George (3) Newton, ; = 26, Wm. A. Richardson. 
Carr, Alonzo A, (4) Haverhill, Jan 31, George F. Choate. 
Castle John Lee, Feb 15, | James T. Robinson. 
Christian, Alexander (5) | Boston, ¥3 7, | Isaac Ames. 
Christian, Thomas (5) Boston, 8 ¥ - 
Coburn, Augustus M.(7) | Haverhill, “ 11, | George F. Choate. 
Comstock, William H. | Milford, _ 23, | Henry Chapin. 
Corning, Phineas | Danvers, ” 8, | George F. Choate. 
Curtis, Edwin T. | Groveland, Jan. 14, | - 
Damrell, Lucius S. (8) | Dorchester, Feb. 6, Isaac Ames. 
Danforth Alonzo (9) Boston, ” 26, 66 
Davis, Isaac S. |} EHlolden, a 28, Henry Chapin. 
Day, Albert | Boston, os 6, | Isaac Ames. 
Dill, James W. | Abington, es 12, | Wm. H. Wood. 
Donallon, John (10) Lynn, Jan 21, | George F. Choate. 
Fifield, Charles H. (11) Salem, Jan 30, - 
Foster, Charles G. So. Danvers, Dec. 27, 1860 * 
French, A. C. | Washington, Feb. 22, 1861. | James T. Robinson 
Frost, Charles C. | Reading, “6 8, | Wm. A. Richardson 
Gage, Samuel B. (12) Haverhill, vas 14, | George F. Choate 
Gage, William L. (12) | Haverhill, 14, ” 
Hardy, John B. | Groveland, | Feb. 21, 1861 se 
Hardy, Jona. B. (13) | Georgetown, Dec. 24, 1860 “ 
Henry, Terrence Lawrence, Jan. 24, 1861 “ 
Holden, Joel M. | Newton, Feb 25, Wm. A. Richardson 
Holt, Joshua | Bradford, “ 1, | George F. Choate. 
Horne, Francis D. (4) | Haverhill, Jan 31, ts 
Horne, James R. (4) | Haverhill, “ 81, “ 
Hunt, Reuben | Abington, Feb. 12, Wm. H. Wood. 
Huntress, Andrew J. Groveland, | Dec. 5, 1860 George F. Choate 
Hutchinson, Augustus (7) | Haverhill, Feb. 11, 1861. ts 
Dec. 27, 1860 te 


Hutchinson, Wm. H. 


| Middleton, 





Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS — (continued). 


|\Commencem’'t 


- N ’ Judge. 
jof Proceedings| Name of Judg 


Name of Insolvent. Residence. 
| Returned by 
Kelley, Joseph B. (14) Roxbury, | Feb. 23, | Isaac Ames. 

Larkin, Elias Worcester, ‘eb. | Henry Chapin. 
Larrabee, William Beverly, -c. 19, 1869. | George F. Choate. 
Levin, James F. (14) Boston, | Feb. 2: jl. | Isaac Ames. 
Littletield, John P. Abington, . ,» | Wm. H. Wood. 
Lotts, Jacob F. Boston, | Isaac Ames. 

Maldt, Charles S. (15) Malden, ‘ | Wm. A. Richardson. 
Martin, William T. Boston, ; « ‘ Isaac Ames. 

Martin, Valentine Boston, a sg 

Maynard, John H. Haverhill, : George F. Choate. 
Meiggs, Joseph L. Mattapoisett, | Wm. H. Wood. 
Meiggs, Loring Mattapoisett, . , | 7 

Merriam, Edwin, A. E. | Roxbury, " 2, | George White. 
Moore, Francis C. (8) Boston, :. = i}, | Isaac Ames. 

Moore, Martin (8) Boston, ai 

Moulton. Calvin Boston, ” a, | 

Mugridge, Thomas B. Lynn, . 12, 1860. | George F. Choate. 
Munroe, Charles Springfield, . 23, 1861. | John Wells 
Newhall, John W. Saugus, 5, | George F. Choate. 
Nichols, Edward E. Reading, 9, | Wm. A. Richardson. 
Norton, Edward H. | Somerville, i... 7 
Nourse, Howes | Salem, : 9, | George F. Choate. 
O'Sullivan, John (15) | Boston, ' a Wm. A. Richardson. 
Pearson, Sewall (9) | Roxbury, ; Isaac Ames. 

Perry, Franklin R. (3) | Newton, ? 3, | Wm. A. Richardson. 
ost, William 8S. (10) |} Lynn, . 21, George F. Choate. 
Potter, William | South Danvers, : 9 
Pratt, Wm. W. W orcester, . 12, 1861. | Henry Chapin. 
Prince, John B. Boston, 5. | Isaac Ames. 
Roberts, Isaac N. | Danvers, . 14, 1860. | George F. Choate. 
Rogers, Charles L. (13) Georgetown, . ses 
Sargent, Robert P. Haverhill, . 22, 1861. 6 
Searl, Joseph | Salem, ns 

Shattuck, Henry J. | Natick, *b. 19, 1861. | Wm. A. Richardson. 
Sintzenich, Edward Boston, ¢ , | Isaac Ames. 
Stimpson, Charles H. | Haverhill, ‘ 5, | George F. Choate. 
Stimpson, Charles H. Haverhill, me 

Stinson, Sam’! G. Charlestown, 3, | Wm. A. Richardson. 
Stone, Elisha Boston, 5, | Isaac Ames. 
Symmes, Geo. W. | Medford, ‘ 5, | Wm. A. Richardson 
Tapley, Charles (16 

Tapley, George ») 
Tapley, George } (16) 
Tapley, Charles ‘ 
Tolman, Charles W. Brookline, . 861. | George White. 
Taylor, Amos A. Boston, | | Isaac Ames. 
Taylor, Thomas J. Haverhill, . 7, | George F. Choate. 
rower, James A. Roxbury, . j George White. 
Walcott, KE. A. (17) Haverhill, 5, | George F. Choate. 
Walcott, O. P. (17) Haverhill, vas 





Danvers, | Dec. . | George F. Choate. 


Danvers, ° 3, = 


Walker, Sam’! A. Abington, ‘ | | Wm. H. Wood. 
° ( 


Webster, David R. (18) | Haverhill, 
Webster, Geo. W. (18) Haverhill, 
Wentworth, Lewis E. (11)| Salem, Jan. x - 
Whiton, Ebed Boston, | Feb. 28, Tsaac Ames. 
Woodbury, FranklinK. (1) Gloucester, Dec. 4, 1860. | George F. Choate. 
Woodbury, Obadiah | Gloucester, s 4, si 


ieorge F. Choate. 


PARTNERSHIPS, &O. 


(1) Babson & Co.; (2) Bullard & Brewer; (3) Perry & Co.; (4) J. R. & F. D. Horne 
& Co.; (5) T. & A. Christian; (7) Coburn & Hutchinson (petition pending); (8) Damrell 
& Mocre; (9) Sewell Pearson & Co.; (10) Post, Donallon, & Co.; (11) Wentworth & 
Fifield; (12) 8. B.& W. L. Gage; (13) Hardy & Rogers; (14) Kelley & Levin; (15) J. 
O'Sullivan & Co.; (16) G. & C. Tapley; [the proceedings commenced Dec. 4 were in- 
voluntary; those begun Dec. 13 were voluntary ;} (17) E. A. & O. P. Walcott; (18) D. 
R. Webster & Co. 





